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Executive Summary
In the global stocktake at the 28th UN Climate Change Conference, governments agreed to 
transition away from fossil fuels in a just, orderly, and equitable manner. Several governments 
are putting this into action with plans to phase out oil and gas production. A managed phase-
out is vital to achieve the goals of the Paris Agreement and smooth the transition for oil- and 
gas-producing economies. 

One barrier is the threat of investors suing governments through investor–state arbitration. 
Some governments have stated that this threat has led them to adopt less ambitious fossil fuel 
phase-out policies than they otherwise would have adopted. 

As more governments commit to phasing out oil and gas exploration and production, 
mitigation of the risks of investor–state arbitration becomes a key priority. These risks differ 
over time and depend on the targeted stage of the production cycle. The sooner governments 
act, the higher the chances of achieving 1.5°C and, crucially, the lower their legal risks. 
Conversely, governments that postpone phase-out measures make it harder to align fossil fuel 
production with the Paris goals and expose themselves to additional legal risks. 

This brief supports governments committed to the phase-out, particularly in developed 
countries.1 It provides policy-makers with tools to mitigate the legal risks of investor–state 
arbitration when designing and implementing phase-out policies. The brief focuses on oil and 
gas extraction, the sector in which more arbitrations have been initiated than any other (Di 
Salvatore, 2021).2

Based on our analysis of the decisions of arbitral tribunals, this paper proposes five principles 
for policy-makers to follow:

•	 No new licences. Stop creating new exploration and production rights. This is the 
single best way to prevent new arbitration risks from arising.

•	 Manage expectations. Set a long-term framework for phasing out oil and gas 
production, signalling the end date well in advance. Avoid making any official 
statements that could be interpreted as encouraging investment in the sector.

•	 Build broad authority. Implement phase-out policy through legislation rather than 
executive orders. Ground policies in scientific evidence, national constitutions, and 
legally binding international treaties wherever possible.

•	 Use existing powers. Leverage existing environmental or social regulations. In recent 
years, courts have also been driving a wider consideration of the climate impacts of 
new fossil fuel projects.

•	 Be consistent. Apply a phase-out policy equally to all investments in the sector, 
irrespective of investor nationality.

Oil and gas investors may make threats at all stages of the production cycle. Yet, governments 
will face greater arbitration risks when taking measures targeting later stages (such as the 
production phase) as opposed to earlier ones (such as the acquisition and exploration 
phases).3 Postponing phase-out measures can create or deepen tensions between avoiding 
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legal risk and achieving climate goals and a managed transition. Every delay reduces the 
carbon budget, making a smooth transition increasingly difficult and necessitating more 
drastic, high-risk phase-out measures to avert catastrophic climate change. That said, 
measures at all stages—including those targeting already producing fields—will ultimately be 
needed to meet climate targets. 

This brief focuses on mitigating investor–state arbitration risks. It does not address parallel 
and equally crucial efforts to reform the investor–state dispute settlement system. These 
reform efforts should remain a priority to address the numerous concerns governments have 
raised with this system. At the same time, the urgency of climate change and the need to 
prevent economic disruption from the decline of the fossil fuel industry require governments 
to explore more immediate risk-reduction strategies at the domestic policy design level, 
pending the reform of international investment law. We recommend that governments 
pursue both approaches—systemic reform and policy action—to meet climate goals with 
minimal disruption. 

Our analysis also shows that there is a need to bring together investment law and energy 
policy expert communities to deepen this work. IISD energy and investment law experts will 
continue to engage with governments, legal experts, and stakeholders to advance this dialogue 
and support the development of effective, legally sound phase-out strategies.

IISD.org
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1.0 Introduction
As climate change impacts intensify worldwide, there is increasing urgency to reduce 
greenhouse gas (GHG) emissions to limit global warming to 1.5°C, as agreed by most states 
under the Paris Agreement. In recent years, there has been growing recognition that measures 
aimed at restricting the supply of fossil fuels would be necessary to stay on course with 
1.5°C-aligned pathways (Stockholm Environment Institute et al., 2023).4 Beyond Oil and Gas 
Alliance and the Fossil Fuel Non-Proliferation Treaty Initiative are some of the latest efforts 
to advance and facilitate a managed phase-out of fossil fuel production. In December 2023, 
the 28th UN Climate Change Conference concluded with a landmark decision from 198 
governments to “transition away from fossil fuels” (United Nations Framework Convention 
on Climate Change, 2023, para. 28). 

At the same time, the dramatic reduction in clean energy technology costs has spurred 
record-breaking growth in clean energy technologies, so much so that it is starting to displace 
fossil fuel demand. In this transition, oil- and gas-producing economies are vulnerable to 
energy price shocks, lost government revenues, stranded assets, and disruption to jobs and 
communities relying on oil and gas production (Semeniuk et al., 2022). Governments can 
smooth the path to a more sustainable future by implementing a managed phase-out of fossil 
fuel production. This briefing helps governments implement a phase-out while minimizing the 
legal risks.

1.1 No New Oil and Gas Fields Should Be Developed to 
Limit Warming to 1.5°C and Avoid Economic Disruption
In 2021, the International Energy Agency (IEA) found that no new oil and gas fields are 
needed beyond those already in production or under development to achieve net-zero 
emissions by 2050 while meeting the world’s projected energy needs. Subsequent research 
has found that the same conclusion follows from all credible 1.5°C scenarios published by 
universities, intergovernmental organizations, and companies (Bois von Kursk et al., 2022). 
These conclusions have been reached because declines in oil and gas consumption in 1.5°C 
scenarios match the expected declines in production from existing fields. Because of the 
improving economics of clean energy technologies, the IEA expects demand for fossil fuels 
to peak by 2030, even under conservative estimates of the expected speed of emissions 
reductions (IEA, 2024). In fact, projected consumption declines faster after 2030, implying 
that some fields will need to be closed before the end of their economic life (IEA, 2024).

In theory, new oil and gas fields could be opened if existing ones are closed early. In practice, 
however, once a fossil fuel project is built, it “locks in” or “commits” emissions over its lifetime 
(Matthews, 2014; Unruh, 2000). In other words, the company has an economic incentive to 
continue operating a producing field for its full economic life, and political, social, and legal 
dynamics discourage governments from introducing policies that could lead to early closure. 
The most viable path consistent with the Paris goals is for no new oil and gas fields to be 
developed. This means that many fields in already licenced exploration blocks (i.e., 
where companies have some legal rights) would need to be left undeveloped. 
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Figure 1. Comparison of CO2 emissions committed by developed oil and gas fields 
and coal mines and remaining carbon budgets at the start of 2023

Source: Trout (2023), reproduced with the author’s permission. Data for oil and gas from Rystad (2023), for 
coal from Trout et al. (2022), for remaining carbon budgets from International Panel on Climate Change 
(IPCC, 2021) and Friedlingstein et al. (2022).

Further, production from some existing fields will need to be shut down earlier than planned. 
As of 2018, committed emissions from already-developed oil and gas fields and coal mines 
exceeded the remaining 1.5°C carbon budget by 40% (Trout et al., 2022). A 2023 update 
found this excess had increased to 60% (Figure 1) (Trout, 2023). For measures targeting 
existing production, which involve greater legal risks, the onus should mainly fall on developed 
countries to account for the principle of “common but differentiated responsibilities.” 

1.2 Governments Have the Power to Phase Out Oil and Gas 
Production
With few exceptions, oil and gas resources are legally owned by the state, which then grants 
private companies the rights to explore for and extract oil and gas. Governments outline the 
objectives of oil and gas production, establish fiscal arrangements for production activities, 
specify the roles of institutions and actors involved in the sector, and oversee extraction 
activities in line with environmental and other regulations in the country (Cameron & 
Stanley, 2022).

Governments also have a responsibility to ensure that energy transitions are well managed and 
just for communities, workers, and others likely to be affected by them. Without well-designed 
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policy, the process threatens to be volatile, with uncontrolled price swings, disruptions to jobs 
and economies worldwide, and stranded assets on a large scale (Semieniuk et al., 2022).

1.3 Risk of Regulatory Chill From Investor–State 
Arbitration
There is strong evidence that a rapid phase-out of fossil fuel production is needed to limit 
global warming to 1.5°C and reduce transition risks for countries. However, investor–state 
arbitration is “chilling” governments’ fossil fuel phase-out ambitions (Meager, 2022).5 This 
form of arbitration allows fossil fuel investors to sue the state they have invested in before an 
international arbitral tribunal (Center for International Environmental Law, 2024; Cotula, 
2023; Di Salvatore et al., 2023; IPCC, 2023, ch. 14, pp. 1505–1506; International Institute for 
Sustainable Development [IISD], 2024; Tienhaara & Cotula, 2020; Tienhaara et al., 2022). 
The system is often criticized for its lack of consistency, transparency, and predictability. 
Tribunals can direct governments to pay foreign investors billion-dollar awards with little 
public scrutiny (United Nations Commission on International Trade Law [UNCITRAL], 
2018), and the decisions of the tribunal are final and binding.

Some governments have stated that the risk of investor–state arbitration from oil and gas 
companies led them to adopt less ambitious policies for restricting fossil fuel production 
than they would have otherwise implemented (Meager, 2022; Sachs et al., 2020). Indeed, 
the current architecture of the international investment regime is generally recognized as a 
considerable obstacle to climate mitigation policies (Schaugg et al., 2023). 

Conversations on how to reform investment treaties and the scope of investor–state arbitration 
are ongoing at UNCITRAL, United Nations Trade and Development (UNCTAD), the 
Organisation for Economic Co-operation and Development, and other international forums. 
By the end of 2024, the European Union (EU) and more than 10 states had formally 
announced their withdrawal from the Energy Charter Treaty—a multilateral investment treaty 
specific to the energy sector that has generated the highest number of investor-state arbitration 
cases (IISD, 2024; Ministry of Foreign Affairs of Portugal, 2024). 

1.4 Aims and Scope of this Brief
This brief outlines how governments can design oil and gas phase-out policies at national 
and subnational levels while minimizing the risk of investor–state arbitration. While it aims 
to be short and accessible to policy-makers—and hence does not present a comprehensive 
assessment of the evidence—it has been informed by a detailed analysis of arbitral awards—
not only in oil and gas but also in other sectors where relevant or similar policies have 
been enacted and challenged, such as coal and nuclear. The brief has also benefited from 
discussions with and written reviews by leading external experts in investment law and 
energy policy.

The brief sets out how governments can evaluate the investor–state arbitration risks associated 
with oil and gas phase-out policies and explore strategies and policy options to mitigate them. 
These risks cannot be eliminated as long as investor–state arbitration remains an option for 
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investors under investment treaties or investor-state contracts. The brief does not examine 
risks arising from domestic litigation. 

The brief focuses on the upstream oil and gas sector, given its importance for the energy 
transition.6 More arbitrations have arisen in upstream oil and gas than in any other sector, 
though not primarily in relation to climate mitigation (Di Salvatore, 2021). 

Our analysis suggests that there is often a trade-off between adequate climate policy and 
avoiding arbitration risk. Some risk mitigation strategies would come at the expense of a 
rapid, orderly, and just phase-out. Given the paramount public interest underpinning a fossil 
fuel phase-out, how phase-out policies are designed should not be dictated by investor–state 
arbitration risks.

Yet, there are also important exceptions to this trade-off. Decisions not to grant new 
exploration rights and interventions at the earlier stages of the oil and gas production cycle, for 
instance, can contribute to phase-outs with lower arbitration risks. Full alignment of oil and 
gas production with the Paris Agreement goals will nevertheless require targeting later stages 
of the cycle, where risks are greater.

While we propose measures that governments can take to limit arbitration risks at all stages, 
this trade-off underscores the importance of reforming the investment regime in parallel with 
implementing phase-out policies. They are complementary and mutually reinforcing: as more 
governments introduce phase-out measures, the flaws in the investment–state arbitration 
system become more apparent, clearing pathways for its reform and reducing regulatory chill 
for more ambitious climate action.

IISD.org
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2.0 Substantive Legal Provisions and 
Standards
When implementing oil and gas phase-out policies, the main risk for governments stemming 
from the investor–state arbitration regime is having to pay compensation to investors. 
Investor–state arbitral tribunals do not follow a rule of precedent and interpret provisions and 
standards inconsistently. This means that no absolute conclusions can be drawn from existing 
practice. States must urgently address these issues through reforming the regime. However, 
tendencies in arbitral decision making can be identified to inform phase-out policy design.7 
Likeminded governments can collaborate to influence these tendencies—for instance, by 
filing supportive submissions before arbitral tribunals when fellow governments are facing 
arbitration claims.

Several legal provisions and standards are relevant for phase-out policy design. Provisions in 
investment treaties that could give rise to an adverse award include the “fair and equitable 
treatment” (FET) standard and expropriation. Claimants may also rely on stabilization 
clauses in investor–state contracts. States can primarily rely on two customary legal principles 
to defend claims: necessity and police powers. 

2.1 Fair and Equitable Treatment
Many international investment treaties require states to guarantee FET to investors 
(Sarmiento & Nikièma, 2022, p. 1). Over 90% of investment treaties include the FET 
standard, and over 80% of treaty-based investor–state arbitrations involve claims based on it 
(Sarmiento & Nikièma, 2022). 

Some tribunals require clear misconduct of the state, such as denial of justice, coercion, or 
discrimination, to establish that it has breached FET. Many others are satisfied with “milder” 
forms of state interference—such as failing to maintain the regulatory environment stable or 
violating investors’ “legitimate expectations.” 

Several tribunals require the state to have breached domestic legal rights to rule that it has 
violated the investors’ legitimate expectations, while some others accept broader criteria, such 
as regulatory changes or even measures that impact investors’ business plans (Bonnitcha, 2014). 
Cancellations of contracts where certain assurances were given to an investor or the sudden 
withdrawal of regulatory protections have been found to breach legitimate expectations. 

Unlike many investment treaties, the practices and unwritten rules of international law—
so-called “customary international law”—do not explicitly recognize the FET standard. 
The customary approach typically requires a higher threshold of mistreatment, such as 
discriminatory actions by a state against a foreign investor, to establish a breach.

Many tribunals increasingly incorporate proportionality tests in assessing FET breaches in 
general8 or legitimate expectations in particular.9 Typically, this involves examining the state’s 
authority10 to adopt a measure, as well as its legitimacy,11 its suitability,12 and its necessity.13 
Generally, upstream oil and gas phase-outs are very likely to be found to breach FET when 
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they interfere with investors’ specific rights, use intentionally unfair procedures, or are clearly 
disproportionate to the state’s pursued aim. 

2.2 Expropriation
Provisions against expropriation are also common in investment treaties. Expropriation usually 
involves “a loss, or complete or substantial devaluation, of an investment on account of state 
conduct” (Jarrett, 2020, p. 223; also referring to Yannaca-Small, 2018, para. 22.07). Investment 
law typically distinguishes between direct and indirect expropriation. Direct expropriation refers 
to the overt confiscation or forced transfer of property (UNCTAD, 2012, p. 6).14 In contrast, 
indirect expropriation occurs when state measures fully or substantially deprive an investor of 
their investment without formally transferring property (Cox, 2019, para. 5.12). 

Expropriation is not illegal per se under international law. For the state’s expropriation to be 
legal, it typically requires a public interest rationale, absence of discrimination, due process, 
and prompt, adequate, and effective compensation to the investor. 

2.3 Stabilization Clauses in Investor–State Contracts
Several common clauses in investor–state contracts have implications for phase-out policies 
and related arbitration proceedings. In particular, stabilization clauses shield investors 
from adverse effects of regulatory or legislative changes on their investment. Such clauses 
may freeze the law applicable at the investment’s inception,15 require state compensation 
if regulatory changes disrupt the contract’s economic equilibrium, or create obligations to 
renegotiate the contract. These clauses heighten the risk of states facing successful claims for 
breach of contract during oil and gas phase-outs, and their presence can also adversely affect 
states’ prospects in treaty-based claims. 

2.4 Necessity and Police Powers 
States can counter FET, expropriation, and other claims using two legal doctrines of their 
own: necessity and police powers. The necessity doctrine essentially excuses a state’s breach 
and precludes liability for vital actions during crises to counter severe, imminent threats 
(United Nations International Law Commission, 2001). Typically, states must show16 that 
these actions are exceptional,17 necessary,18 and the only available solution and that they do 
not impair other vital interests.19

According to the police powers doctrine, regulations and actions taken in the public interest 
that are made in good faith, non-discriminatory, and proportionate to the state’s aim do 
not constitute expropriation.20 Key aspects considered when tribunals assess if the doctrine 
applies to a state’s acts include the genuine intent, purpose to protect public welfare,21 non-
discriminatory character,22 proportionality to the aim,23 and compliance with due process.24 
When a measure is properly classified under the police powers of a state, it does not constitute 
expropriation. However, the bar investment tribunals impose on states to successfully 
demonstrate necessity or police powers is high. 
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3.0 Phase Out Policies at Different Stages 
of the Oil and Gas Field Life Cycle and 
Risk Profile
Legal risks differ depending on the stage of the oil and gas development life cycle when the 
phase-out policy intervenes. The later governments intervene in the life cycle, the higher the 
investment arbitration risks and the lower the likelihood of successful mitigation (except for 
fields nearing the end of production). Further, risks primarily depend on a policy’s impact on 
investors’ existing exploration and production rights: risks rise where effects on exploration 
and production rights are specific and significant. This can also have implications for 
tribunals’ calculation of monetary compensation in investor–state arbitration. 

Figure 2. Oil and gas production life cycle and associated investor–state arbitration 
risks

Source: Adapted from Trout (2023), with the author’s permission.
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Moreover, analysis of arbitral practice indicates that following certain principles for policy 
design—such as including investors in the decision-making process, transparency, and early 
notice—can help in defending against future challenges. Measures to mitigate risks with 
phase-out policies include holding prior public consultations,25 justifying the policies with 
reference to scientific evidence, and targeting their applications as generally as possible. 
Refraining from granting new exploration and production rights in the first place, 
instead of revoking them at a later stage, is therefore the option with by far the 
lowest risks. 

3.1 Measures Before Exploration
As noted in Section 2, developing new oil and gas fields is not consistent with 1.5°C pathways. 
States need to cease issuing new oil and gas exploration licences, which can be anchored in 
science-backed national phase-out targets within the country’s oil and gas sector framework 
(see Box 1). Such decisions have already been adopted by Denmark (IEA, 2023), France,26 
and Italy,27,28 as well as the state of Schleswig-Holstein in Germany (Wehrmann, 2024) and 
the province of Quebec in Canada (National Assembly of Quebec, 2022). Although not 
sufficient for meeting Paris Agreement levels alone, this step already signals future industry 
contraction, encourages redirection of investment toward renewables, and contributes to 
positive international norms.

Concretely, this step implies that states would be issuing no new exploration licences and 
concessions.29 Since it primarily impacts investors involved in ongoing negotiations or bidding 
rather than those that already have legal rights to exploration or production, it presents fewer 
legal risks than intervening in later stages of the production cycle. Early risks likely depend on 
specific bidding rules. Sometimes, these rules include non-discretion provisions which “specify 
that the government ‘shall’ issue a licence provided that the specified procedures are followed, 
and criteria are met” (Cameron & Stanley, 2022, p. 67). Investors could seek to demonstrate 
that the state has violated their “legitimate expectations” or “indirect expropriation” by 
introducing such rules.30 However, investors without established contracts or licences are 
less likely to be able to prove that they have a protected investment, as is necessary for legal 
standing.31 Pre-bidding activities rarely qualify, and additional factors, such as shareholding,32 
asset transfers, or construction activities, may be required. 

To avoid arbitration claims based on discrimination and mitigate risks of FET and 
expropriation-based claims, it is preferable for states to apply the policy uniformly to all 
bidders and negotiating companies. For FET claims, any investor’s legitimate expectations, if 
they exist at all, would then likely be limited to governments considering bids or negotiating 
in good faith rather than guaranteeing an exploration right. For expropriation claims, the early 
stage of the investment may help justify the lawfulness of the measure, especially if it is non-
discriminatory,33 follows due process,34 and serves a public purpose (UNCTAD, 2012).35 If 
the company files an investment arbitration claim, it is unlikely that governments would have 
to compensate investors for such interventions prior to the granting of exploration rights. 
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Box 1. Incorporating phase-out ambitions in the main regulatory 
framework for the oil and gas sector

The first step toward phase-out is to change the main policy framework that outlines 
the government’s objectives in oil and gas production, commonly expressed in a 
petroleum law. A Paris-aligned regulatory framework would ideally feature a national 
phase-out roadmap that assigns government responsibility to regulate oil and gas 
production, acknowledges Paris Agreement commitments, recognizes scientific 
considerations on phase-out timing, sets concrete targets for production reduction 
and phase-out, and outlines detailed action plans with clear timelines. Such policy 
frameworks are not yet common but are practically feasible: for instance, with the 
adoption of the North Sea Agreement in 2020, Denmark amended the Danish Subsoil 
Act to include phase-out objectives and became the biggest oil producer to set a 
production phase-out date in 2050, although new oil and gas exploration is still allowed 
in some cases (Danish Ministry of Climate, Energy and Utilities, 2020). Such a framework 
could be developed and adopted in conjunction with the submission of the country’s 
nationally determined contribution under the Paris Agreement. Following adoption, 
governments can introduce concrete phase-out measures aligned with this framework, 
as discussed in this section. 

On their own, oil and gas production restrictions would not be sufficient to achieve the 
emissions reductions necessary for alignment with the Paris Agreement. Such measures 
can be complemented by policies that aim to limit oil and gas demand, such as fossil 
fuel consumption subsidy reform, carbon taxes, emissions and fuel standards, and 
emissions trading systems, among others. The United Kingdom’s experience in phasing 
out coal shows that regulation, market and power sector reforms, targeted support for 
clean alternatives, and public campaigns made the phase-out possible (Rai-Roche, 
2024). Indeed, research suggests that regulatory measures have the most emissions 
reduction potential when used in combination with tax and/or price instruments 
(Stechemesser et al., 2024), and the fastest way to reduce emissions is through a 
combination of managed declines in fossil fuel production and demand-side policies 
(Van Asselt et al., 2024). 

3.2 Measures During the Exploration and Appraisal Phase
As noted in Section 2, future carbon emissions from oil and gas fields that are already licensed 
far exceed levels compatible with 1.5°C pathways. While some states award exploration and 
production rights as a bundle, others grant them separately. A crucial policy step in countries 
granting rights separately is to prevent the development of undeveloped licensed reserves by 
ceasing to grant production rights to holders of exploration rights. 

Since this policy would impact investors with secured exploration rights, it carries specific 
legal risks that exceed those of interventions before exploration. Exploration rights holders 
will likely meet the criteria of a “protected investment” in an arbitration claim based on an 
investment treaty, as exploration rights commonly serve as an explicit or implicit basis for a 
subsequent grant of development and production rights—in the event of a discovery.36 With 
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this in mind, governments adopting this policy would also be advised to avoid or withdraw any 
statements or regulations that could be construed as promises that production rights will be 
granted to holders of exploration rights.

A finding of a breach of FET or expropriation is more likely once exploration rights 
have been granted, as was the case in Rockhopper v. Italy, where Italy was ordered to pay 
USD 200 million to the investor.37 In jurisdictions using flexibly negotiated contracts to 
regulate oil and gas production, more tailored—and potentially discriminatory—measures 
may be required, incidentally increasing contract-based arbitration risks (e.g., for breach 
of stabilization clauses). Where investors prevail on the merits, tribunals may award 
compensation, including for lost production profits,38 particularly where commercially 
viable resources have been discovered. 

While such decisions may be vulnerable to claims alleging expropriation, awards of monetary 
compensation at this stage are likely to be lower than after the investor has made the 
substantial investments required to develop the oil or gas field. To mitigate risks, governments 
could prioritize temporarily suspending existing exploration licences, modify automatic 
extension rules of exploration rights, or not renew rights that have reached their term, 
particularly where domestic law leaves them room to grant subsequent rights. 

Domestic legal practice39 increasingly suggests that governments’ environmental impact 
assessments of oil and gas projects should include their downstream emissions—that is 
to say, those that occur when the fuels are consumed. Particularly where the investor has 
not adequately assessed its downstream emissions or where the emissions are found to be 
significant and/or inconsistent with achieving climate goals, a government may be able to 
reject applications for production rights. A clear communication about the inclusion of 
downstream GHG emissions and their impacts on factors such as public health, the economy, 
Indigenous rights, and cultural heritage in the environmental impact assessment process could 
minimize the risk of a successful challenge (Offshore Petroleum Regulator for Environment 
and Decommissioning, 2024).

3.3 Measures During the Production Phase
Future emissions from the world’s already producing oil and gas fields would exceed Paris 
Agreement-aligned carbon budgets. Legal risks notwithstanding, governments should act 
decisively to also limit production from already producing fields. Targeting producing fields 
comes with greater legal risks. Without preparatory measures—such as prior notice of a global 
phase-out date—revoking production rights is likely to trigger arbitration claims and be held 
in breach of investment protection standards (detailed above). Mining40 and upstream oil and 
gas41 investors have filed arbitrations in similar circumstances. 

3.3.1 The Importance of Early Notice

Given such risks, it is advisable to prioritize a managed phase-out approach, clearly outlining a 
timeline for ending production well in advance. This strategy requires careful policy planning 
with sufficient lead times but allows for a more orderly transition,42 significantly reducing legal 
risks associated with abrupt cancellations of rights. Setting a phase-out timeline could also 
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help minimize any compensation the state may later be ordered to pay—if the cancellation is 
challenged—as the later years of production following the end date are the least economically 
valuable.

This approach could draw inspiration from previous national moratoria on nuclear or 
coal-fired electricity generation,43 which were accompanied by communication campaigns 
emphasizing public interest aims and corroborating scientific evidence. Setting end dates 
for fossil fuel production is a relatively novel idea, but examples exist. The Netherlands, the 
United Kingdom, Germany, and the province of Alberta all set phase-out timelines for coal-
fired power generation, and Spain set a 2042 deadline for phasing out fossil fuel extraction.44

A review of nuclear and coal phase-outs in Europe suggests that early announcement, well 
in advance of phase-out dates, could reduce arbitration risk. This would allow governments, 
to some extent, to pre-empt investor claims alleging a lack of due process, transparency, or a 
predictable and stable regulatory framework (as may be required for claims under the FET 
standard and stabilization clauses). 

If communicated and implemented well in advance, an end date sends a clear policy signal to 
investors and other stakeholders about the expected production decline. Governments may 
use the umbrella of an end date to not renew contracts for producing fields that have reached 
their term. Applying the end date equally to all production rights holders would likely avoid 
liability based on non-discrimination provisions.

3.3.2 Meeting Proportionality Tests

There are also ways for governments to increase the likelihood of an investment arbitration 
tribunal finding that they acted proportionately in adopting the phase-out policy in question. 
While this may help defeat allegations of breach of FET, policies affecting production rights 
will remain at risk of being judged as amounting to expropriation, whether or not they fulfill 
these conditions.

Proportionality tests typically require that 

1.	 the measure pursues a legitimate public policy aim,45

2.	 the state is authorized to take this measure,46

3.	 the measure is suitable or rationally related to the state’s “pursued aim,”47 and

4.	 the measure is the least restrictive means to achieve the “pursued aim.”48

Regarding the first element (1), governments may be able to demonstrate the pursuit of a 
legitimate public policy aim by adopting the measure with express reference to (Center for 
International Environmental Law, 2024)

•	 concrete scientific evidence of the social, economic, and environmental impacts of 
climate change in the country (e.g., specific studies and reports developed for this 
purpose);

•	 international legal obligations or commitments of the host state (e.g., United Nations 
Framework Convention on Climate Change, the Paris Agreement, and nationally 
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determined contributions; EU law; and advisory opinions of international courts and 
tribunals49); and 

•	 concrete examples of other countries’ climate mitigation practices, particularly where 
they affect investors, and areas of national and international consensus (reports of the 
IPCC, IEA, or the UN).

Regarding the second element (2), governments may be able to integrate references to 
provisions in investment treaties underlining the state’s “police powers” and “right to regulate” 
provisions in investment treaties. Moreover, they may also expressly refer to procedural and 
substantive legal bases for the measure under domestic legislation, preferably using sources of 
high authority (constitutional law, supreme court decisions, etc.).50

Regarding the third element (3), governments could demonstrate the suitability of the 
measure by referring to scientific evidence that a revocation of production rights can achieve 
stated GHG emissions reduction goals (e.g., references to similar measures achieving this 
impact in other states). 

Finally, regarding the last element (4), governments may refer to the practical limitations and 
weaknesses of tackling only fossil fuel demand and relying on emissions trading or carbon 
taxes, as well as carbon capture and storage. They may also add language demonstrating that 
less restrictive alternatives were seriously considered but deemed insufficient and emphasize 
that the chosen policy was selected in preference to other, more restrictive options.

3.3.3 Developing an Internationally Legally Binding Instrument

Ideally, groups of states would eventually commit to harmonized oil and gas production end 
dates in an international legally binding instrument, later to be incorporated into national 
law. This step could give the end date the character of an international legal obligation 
equal to other investment-related obligations.51 Such an instrument could explicitly modify 
existing investment treaties and exclude the right to investor–state arbitration for fossil fuel 
investors (Paine & Sheargold, 2023). It could also explicitly address collaboration between its 
contracting states, particularly home and respondent states, when facing arbitration claims. 
Such a collaboration could include 

•	 an obligation to prevent arbitral institutions located within their territory from 
registering contract- or treaty-based claims that relate to oil and gas investments 
covered by the instrument, 

•	 a home state’s obligation to intervene as a non-disputing state party to challenge a 
tribunal’s jurisdiction, or

•	 an undertaking not to enforce awards rendered in violation of the instrument.

The greater the number of states acceding to such an instrument, the lower the remaining 
legal risks. 
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4.0 Conclusion
Early action and clear planning are the best way for energy policy-makers to minimize 
investor–state arbitration risks while phasing out oil and gas production. Governments 
should set end dates for oil and gas production and lead with policies targeting exploration 
and development rights. This proactive approach reduces legal exposure, strengthens climate 
ambition, and sends clear signals to markets to shift investment away from fossil fuels.

Governments can also target producing fields with a proactive strategy to mitigate legal 
risks. Policy-makers should provide early and consistent notice to investors, prepare to show 
their interventions are proportionate to adopted climate goals, and collaborate with like-
minded countries in arbitration proceedings. Finally, governments should pursue parallel 
strategies to reform international investment law to remove systemic barriers to 
ambitious climate action. 

With this brief, IISD sets out initial steps governments can take to design oil and gas phase-
out policies in a legally sound way. Moving forward, there is an urgent need to bridge the 
expertise between investment law and energy policy communities to deepen the understanding 
of this emerging field. IISD will continue to engage with governments, legal experts, and 
stakeholders to advance this dialogue and support the development of effective, legally sound 
phase-out strategies.
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