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Global Energy Investments

In 2018 and 2019, the total expenditure for fossil fuel 

investments correspond to more than half of the total 

energy investments. 

While low-carbon energy investments corresponded 

to 20% of the total energy investments.

2018 2019

Upstream Oil and Gas 480.00 B $ 483.00 B $

Mid/Downstream Oil and 
Gas 

287.00 B $ 273.00 B $

Coal supply 78.00 B $ 90.00 B $

Fossil fuel power 130.00 B $ 130.00 B $

Total FF investments 975.00 B $ 976.00 B $

Renewable power 308.00 B $ 311.00 B $

Nuclear 33.00 B $ 39.00 B $

RE for transport/heat 34.00 B $ 33.00 B $

Total Low-Carbon 
investments

375.00 B $ 383.00 B $

Electricity networks 294.00 B $ 273.00 B $

Efficiency 252.00 B $ 249.00 B $

Total Others 546.00 B $ 522.00 B $

Total Energy Investments 1896.00 B $ 1881.00 B $

Table 1. elaboration of the author based on the IEA data



• Foreign investors play an important role in this market: 45% to 50% of all oil and gas industrial projects are financed 

by foreign companies while 40% of power generation projects are financed through foreign direct investments 

(FDI). → protected by IIL

• The various instruments forming IIL typically include special treatment provisions and provisions on Investor-State 

Dispute Settlement (ISDS)

→ ISDS allows investors to sue governments over measures and actions that allegedly violate the

standards of treatment granted to their investments

→ investors can seek compensation for lost profit (and future expected revenue)

• In the last two decades, the number of investment arbitrations has grown exponentially, with consistently high 

numbers of new cases in recent years (UNCTAD)

International Investment Law (IIL)



• The main provisions:

• direct (and indirect) expropriations, 

• National Treatment (NT) and Most Favoured Nation (MFN) treatment 

• fair and equitable treatment (FET) and minimum standard treatment 

• In contracts, you also have stabilization clauses

Protection afforded by IIL



• BIT – Bilateral Investment Treaties - over 2,300 in force

• TIP – Treaties with Investment Provisions (defunct NAFTA, CETA) - around 320 in force

• ECT – The Energy Charter Treaty - (1994), multilateral investment treaty that grants special protection to all 

energy investors and access to investor–state dispute settlement (ISDS). It directly covers fossil fuel investors.

• Very controversial

• National Laws- 74 countries have adopted laws granting special treatment to foreign investments at

the national level (Berge & St John, 2020)

• Investment Contract - concession contracts in the extractive industry concluded between the host-state and 

the investor 

Types of legal sources



Does ISDS constitute a risk for climate 
change action?



Methodology

I have gathered a database of all the investment arbitration ever initiated that are publicly available. It counts 1206 

investment arbitrations.

→ From this database, I 

individuated all the 

arbitrations related to fossil 

fuel investments to 

understand to which extent 

they rely on ISDS.



+ 5 non-energy cases

Total fossil fuels related cases: 231
→ 19% of the total cases

for every five arbitrations, one is 
initiated regarding a fossil fuel 
investment, making the fossil fuel 
industry by far the most litigious 
industry under IIL



Percentage of arbitrations per economic sector:



The majority of known fossil fuel 

arbitrations are decided in favour

of investors. 

This is particularly visible at the 

merits stage, where investors 

succeeded in 72% of all cases.

Outcomes



BIT are the most employed type of 

IIAs.

Out of the 42 arbitrations in the 

fossil fuel industry based on 

multilateral investment treaties, 41 

claim a breach of the Energy Charter 

Treaty (1994) (ECT), making the ECT 

the single most employed IIA in 

fossil fuel arbitrations.

The ECT

There are currently 13 ECT-based 

pending arbitrations related to a 

fossil fuel investment →

ECT-based pending arbitrations

1. MOL v. Croatia

2. Yukos Capital v. Russia

3. EGS v. Bosnia and Herzegovina

4. Littop v. Ukraine

5. Rockhopper v. Italy

6. Munshi v. Mongolia

7. Nord Stream 2 v. EU

8. Petrochemical v. Romania

9. Leshkasheli and Rosserlane v. Azerbaijan

10. Festorino Invest Limited Fosontal Limited, Petry Salesny Peter 
Derendinger Petra Roijcka v. Poland

11. Prairie Mining Limited v. Poland

12. RWE AG, RWE Eemshaven Holding II B.V. v. The Netherlands

13. Uniper SE, Uniper Benelux Holding B.V Uniper Benelux N.V. v. The 
Netherlands



The very high cost of litigations

Average claim of 
non-FF arbitrations

560.8 M $

Average Claim of FF 
related ISD

1.4 B $

Average award of 
non-FF arbitrations

126 M $

Average award of 
FF arbitrations

608.6 M $

(applicable interests)
+

Cost of tribunal
+

Legal fees

Top 10 largest amounts ever awarded:



Fossil fuel arbitrations in Low-income Countries
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A report from the Climate Institute 

estimates that the carbon majors are 

responsible for 71% of the global industrial 

GHG emitted since 1751,

and amongst them, the top 25 are 

responsible for more than half of global 

industrial GHG

emissions.

Share and total amount awarded per carbon major (the top 12):



In total, out of the 73 arbitral awards of 

fossil fuel arbitrations that have been 

disclosed, 23 cases are related to an 

environmental issue. 

In other words, a third (31%) of all fossil 

fuel arbitrations are related to 

environmental issues. 

Fossil fuel arbitrations and climate change



Does ISDS constitute a risk for the clean energy 
transition?

Yes. 

Fossil fuel companies have demonstrated over the years to 
not hesitate to recur to ISDS under any circumstances. 

… also against environmental and more recently Climate 
Change measures…
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Thank you for your attention!


