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Facts and Figures

* Agricultural trade has continued to grow
since the Uruguay Round Agreement, but
more slowly than in earlier years, and
more slowly than non-agricultural trade.

* Developed countries continue to dominate
global agricultural trade, accounting for
71 percent of exports and 75 percent of
imports between 2001-2004.

* least-developed countries' agricultural
exports grew from 0.4 percent of world
trade in 1994 to 0.8 percent in 2004, but
imports grew faster, from 0.4 percent to
1.1 percent.

* All other countries accounted for 28.1
percent (same as in 1990-199%) of world
agricultural exports and 23.8 percent of
global imports (up from 22.5 percent)
between 2001and 2004.

Source: Tackling Trade in Agriculture. OECD.
November 2005
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Can London Deliver What Hong Kong
Couldn't?

The trade and agriculture ministers of Australia, Brazil, the EU, India, Japan and the US will meet
in London on 10-11 March with the intention of making parallel moves in key negotiating areas
so as to keep the Doha Round on the track agreed in Hong Kong.

Unable to break the deadlock on agriculture and non-agricultural market access (NAMA) in
Hong Kong, ministers set 30 April 2006 as the new target date for agreement on the structure
and percentages of tariff and subsidy cuts or, in WTO parlance, the ‘modalities’ for conclud-
ing Doha Round. The ministerial declaration instructed negotiators to “ensure that there is a
comparably high level of ambition in market access for agriculture and NAMA. This ambition
is to be achieved in a balanced and proportionate manner consistent with the principle of
special and differential treatment.”

Post-Hong Kong negotiations have so far shown little movement, although trade diplomats
generally acknowledge that Members seem more willing to advance on substance instead of
restating well known positions. However, a difference persists in the interpretation of the
concept of ‘comparably high level of ambition’. Brazil's and India’s view is that industrial and
agricultural tariff cuts must start from bound levels and be reduced by matching percentage
points. In contrast, the EU argues that advanced developing countries should make steeper
industrial tariff cuts because of the difference between their bound and applied duties, while
the EU applies its considerably lower bound rates. EU Trade Commissioner Peter Mandelson
has repeatedly said that the Doha Round cannot be concluded on the basis of “real cuts by
Europe, paper cuts by others.”

The EU has proposed 35-60 percent agricultural tariff cuts and a 100 percent maximum
tariff for developed countries (25-40 percent cuts and 150 percent cap for developing coun-
tries). This proposal, however, is conditioned on advanced developing countries accepting a
final maximum industrial tariff of 15 percent. For developed countries, the industrial tariff
cap would be 10 percent. In addition, the EU originally required both developed and devel-
oping countries to undertake minimum market opening commitments in a large number of

services sectors (the Hong Kong services text did not retain this approach, see page 12).

The low level of tariff cuts, as well as the conditionalities, were roundly criticised when the
offer was tabled in October 2005, and the EU’s refusal to revise it has frequently been blamed
for the lack of agreement on modalities in Hong Kong. However, Commissioner Mandelson
has staunchly maintained that “the blockage in the Round is not in Brussels, but in those
countries failing to come forward with an offer on industrial tariffs and services that goes
anywhere near responding to the seriousness of our offers in all sectors of the Round.”

The US agricultural offer has also come under fire due to its timidity on domestic subsidy
reductions, while the G-10 group of net food-importing countries has been criticised for
seeking so much flexibility in tariff reductions and quota expansion for ‘sensitive’ products as
to make market access gains meaningless. The countries most blamed for stalling in the
negotiations on NAMA and services are India and Brazil, the two leaders of the G-20 devel-

oping country coalition focused on opening markets for agricultural products.
Continued on page 2
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The public finger-pointing seems to have subsided of late. At press time, senior officials from
the so-called Group of Six — the US, the EU, G-10 member Japan, Cairns group representa-
tive Australia, and G-20 co-leaders Brazil and India — were meeting in Paris to develop options
for tariff and subsidy cut formulas for their ministers to consider at the 10-11 March meeting
in London. Although the ministerial agenda also covers services, rules and development,
agriculture and NAMA are expected to largely dominate the talks.

Cautious Optimism Prevails

Nobody believes that ‘full modalities’ can be agreed in April. However, a number of negotia-
tors appear confident that enough progress can be made for a deal to emerge in June/July,
although most concur that the level of ambition is likely to be low. One scenario often evoked
is that Members could reach agreement on the structure of the modalities — such as the number
of, and perhaps the thresholds for, tarift/subsidy cut categories — by the April deadline, while
numbers for coefficients and reduction percentages would be decided by 31 July 2006, the
date currently targeted for the submission of draft Schedules of commitments.

There are signs that the G-6 ministers are ready for at least some horse-trading. US Trade
Representative Rob Portman and Commissioner Mandelson have highlighted their mutual
determination to achieve parallel progress on all issues. Mr Mandelson told journalists on 22
February that he and Mr Portman had agreed that they needed “more serious offers from
WTO Members on industrial goods and services [...] if we can achieve this then perhaps both
the EU and the US will be in a position to look again at their offers in agriculture in the context
of a final deal.” Prior to the Hong Kong Ministerial Conference, the EU insisted that its
agriculture offer was final.

Brazil’s WTO Ambassador Clodoaldo Hugeney, for his part, has signalled that his country
could be willing to accept an industrial tariff reduction formula that would bite into its
applied rates rather than just eliminate the ‘water’ between bound and applied rates. The US
and the EU will also be looking for NAMA movement by India, as well as market opening in
several services sectors, and financial services in particular, by Brazil, India and China.

Nevertheless, even if the G-6 does strike a deal — or even an outline of one — there is no guarantee
that other WTO Members will accept it as the basis for further negotiations. There will be no one
in London representing least-developed countries, small and vulnerable countries, or countries
dependent on long-standing trade preferences. Neither will a single minister attend from the G-
33 group, which focuses on advancing talks on ‘special products’ and the special safeguard
mechanism Members have agreed to negotiate for the use of developing countries.

Simulation Results Could Be Helpful to G-6, Others

Al WTO Members are likely to be in a better position to decide what market access formula
would best serve their interests after the results of a simulation exercise have been circulated.
The simulations — carried out by technical experts from Australia, Brazil, Canada, Egypt, the
EU, India, Japan, Malaysia, Norway and the US —applied different reduction percentages or
coefficients to the participating countries’ industrial and agricultural tariffs in order to get a
clearer picture of how various tariff lines would be impacted by specific tariff-cutting propos-
als. With regard to agriculture, tariffs were divided into four bands to which four different sets
of percentage cuts were applied. For developed countries, these ranged from 25 to 60 percent
in the lowest band to 40-85 percent in the highest. For developing countries, the simulation
tested figures between 15 and 50 percent in the lowest tier, and between 30 and 75 percent
in the highest tier. The NAMA simulation modelled the tariff-cutting effects of a simple Swiss
formula with four coefficients for developed countries and six for developing countries, as well
as the effects of using each Member’s bound tariff average as a coefficient, as advocated by
Argentina, Brazil and India. The simulations also factored in a number of other variants, such
as different numbers for sensitive tariff lines and formulas for tariff rate quota expansion in
agriculture; and different options for the treatment of unbound tariffs and flexibilities for
developing countries in NAMA. The deadline for completing the simulations was 28 Febru-
ary and the results were to be circulated to all WTO Members.
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WTO Services Negotiations & Development: A Post Hong

Kong Review

Mina Mashayekhi and Elisabeth Tuerk

With the Hong Kong Ministerial Declaration setting out approaches and time-lines aimed at achieving ambitious market access commitments,

thereis a crucial need to ensure that Members' follow up work focuses on outcomes that most impact on development and poverty eradication.

Services play a fundamental role in building infrastructure and improving competitiveness.
They also have important implications for poverty reduction, access to essential services (e.g.
health, education or water), human development and gender equality.

The ultimate development impact of the Hong Kong services language will depend on the
follow-up work Members will undertake in the months to come. In this work, the common
baseline should be in terms of development-oriented criteria. Many are already enshrined in
the two developmental pillars of the General Agreement on Trade in Services (GATYS), namely
Articles IV and XIX, which call for increasing participation of developing countries in world
trade, including through liberalisation of market access and in sectors/modes of export interest
to developing countries and through appropriate flexibility in terms of making market open-
ing commitments. Development benchmarks can also be found in the Modalities for the
Special Treatment of Least-developed Countries (LDCs), the inadequate implementation of
which was highlighted at a recent Special Session (see page 12). In addition, paragraph 15 of
the 2001 Negotiating Guidelines calls for an evaluation of the implementation of Article IV,
to be followed by suggestions for additional means to achieve its goals. As such, preserving the
right to regulate for the public interest (e.g. policy flexibility for development), meaningful
commitments in sectors/modes of interest to developing least-developed counties and supply-
side capacity-building are key development benchmarks.

The Hong Kong Ministerial Declaration recalls many of these criteria, clearly flagging devel-
opment oriented objectives (e.g., the economic growth of all trading partners; the develop-
ment of developing countries and LDCs; and due respect for the right to regulate). Amongst
the key development achievements of the Hong Kong meeting is the clear acknowledgement
that LDCs are not expected to enter into any commitments. However, favourable language on
objectives and certain flexibilities does not in itself ensure pro-development outcomes.

After Hong Kong, it is important to not be caught in process-related issues, including those
surrounding plurilateral approaches (see page 12). Rather, there is need to move forward in
making commercially meaningful commitments which reflect the interests of developing
countries. The need to ensure pro-development outcomes from the Hong Kong mandate also
became clear at UNCTAD’s February 2006 Trade Commission. While some lauded plurilateral
approaches as a means of speeding up the negotiating process, others expressed caution as
regards the ability of developing countries to successfully engage in such processes. Some
countries called upon Members to avoid reproducing the outcome of post-Uruguay Round
sectoral negotiations (which resulted in sectoral agreements on financial and telecom services,
thereby accommodating the interests of developed country Members), while sectors (mari-
time transport) and modes (Mode 4) of interests to developing countries did not make progress.
Concerns raised include that plurilateral initiatives may result in higher levels of commitments
in selected sectors and lead to a possible formalisation of particular, sectoral negotiating initia-
tives. Delegations also put on record their understanding of the Hong Kong Declaration,
namely that plurilateral negotiations would be undertaken on a voluntary basis; that they are
to be of a complementary nature; that no country should be obliged to participate in negotia-
tions on sectors on which they are not in a position to make specific commitments. This is
important, as some 20 plurilateral requests are expected, covering sectors ranging from finan-
cial, telecom and energy to computer and environmental services, as well as modes, notably
Mode 3. It should be noted in this context that the GATS has been hailed as a development-
friendly agreement, mainly because it allows Members to choose which (sub)sectors to com-

mit and which conditions/limitations to at-

tach to such commitments.

Atthe February Services Cluster, WTO Mem-
bers discussed how exactly to move forward
on implementing plurilateral approaches.
Members will need to address a series of is-
sues, including the transparency of the re-
quests and the format of the negotiations.
Among open questions are whether the sectoral
negotiating groups should be formalised, the
extent to which the WTO Secretariat should
be involved, and how to avoid overlaps while
ensuring that there is sufficient time for sched-
uling plurilateral meetings. While many had
expected plurilateral negotiations to help ac-
celerate and focus the negotiations, the or-
ganisational and logistical challenges of that
approach are becoming increasingly obvious;
plurilateral negotiations may end up slow-
ing down rather than accelerating the serv-
ices trade negotiations. Leadership is now re-
quired from major trading partners, includ-
ing in terms of making commercially mean-
ingful commitments in sectors and modes of
interest to developing countries.

Where Are the Gains?
Two areas have been identified as particu-
larly important in terms of generating de-
velopmental benefits: Mode 4, the move-
ment of natural persons, and Mode 1, the
outsourcing of services. Both can help bridge
skill shortages and take advantage of large
pools of workers in developing countries,
bringing benefits to both sending and re-
ceiving countries. Various studies converge
in announcing global gains from liberalis-
ing Mode 4, stating that gains could range
from US$150-200 billion; much of which
would flow from liberalising lower-skilled
movement; and that gains of freeing higher-
skilled movement would amount to 3-11
percent of world GDP. In the Mode 1 con-
text, global outsourcing expenditures are
expected to grow to US$827 billion in
2008. This potential — and the repeated
Continued on page 4
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calls that GATS negotiations should benefit
developing countries — strongly call for mean-
ingful commitments in these two areas.

So far, however, Mode 4 progress has re-
mained limited. In June 2005, developing
countries submitted an analysis of offers
that highlighted the lack of commercially
meaningful liberalisation in this mode: while
some WTO Members have partly expanded
commitments in categories such as contrac-
tual services suppliers and independent pro-
fessionals, they neither extend commitments
to (sub)-sectors and categories of developing
country interest, nor sufficiently deepen the
sectoral scope. In addition, they often con-
tain limitations that effectively reduce the

commercial value of the commitments.

The Hong Kong Declaration contains sev-
eral (explicit and implicit) references to
Mode 4. For example, it states that particu-
lar attention will be given to sectors and
modes of supply of export interest to devel-
oping countries, and most importantly,
Annex C sets out modal objectives. How-
ever, a closer look reveals that Annex C pro-
vides for differentiated levels of ambition
for each mode. Compared to Modes 1 and
2 (where Members aim at commitments at
existing levels of market access) and for
Mode 3 (where they aim at adopting spe-
cific types of commitments or eliminating
specific, listed, limitations) the objectives
for Mode 4 are of a somewhat lower level of
ambition. In fact, Annex C merely calls for
new or improved commitments on the cat-
egories of contractual services suppliers; in-
dependent professionals; ‘others’ de-linked
from commercial presence; intra-corporate
transferees and business visitors. For all of
them, the suggestion is to remove or sub-
stantially reduce economic needs tests and
to indicate the prescribed duration of stay
and eventual possibilities of renewal.
Thereby, Mode 4-related language stops
short of setting out clear objectives for new
and commercially meaningful commit-
ments in less skilled categories — the area
with most export opportunities for devel-
oping countries and LDCs.

There is therefore a need to flag approaches
that could facilitate commercially meaning-
ful Mode 4 commitments, including for
skill levels of interest to LDCs. Options

could comprise a framework of common

categories (e.g. classification, definitions, terminologies) capable of capturing less-skilled move-
ment that benefit LDCs; responding to the joint request on Mode 4 put forward by LDCs;
strengthening transparency; avoiding criteria that exclude less-skilled suppliers; ensuring ap-
propriate depth/breath of commitments both horizontally and sectorally; adopting clear dis-
ciplines on domestic regulation; addressing overly burdensome visa requirements/procedures;
facilitating developing countries’ participation in mutual recognition agreements (MRAs); or
creating a special committee dedicated to Mode 4-related issues. In addition, sending coun-
tries could receive assistance for devising measures that facilitate commitments and export
opportunities through national flanking policies, including for ensuring temporariness of stay,
and to strengthen developing countries’ domestic services supply capacities.

Domestic Regulation

Navigating between the need to preserve domestic policy-flexibility and achieving clear and
specific disciplines to secure market access is the key challenge in the Working Party on Domes-
tic Regulation (WPDR). While this challenge is particularly pronounced for developing coun-
tries (where regulatory frameworks are still at an emerging stage), it also exists in the developed
world. The past months have seen a growing momentum in the WPDR with an increasing
number of proposals/room-documents submitted. The WPDR has identified ‘possible ele-
ments’ for such disciplines, and the Hong Kong Ministerial Declaration calls upon Members
to develop text for adoption and to do so before the end of the current round of negotiations.

For these future disciplines to achieve pro-development outcomes, as proposed by some
developing countries, they need to: clearly state that they cover Mode 4 (and underpin any
respective commitments); carefully respond to developing countries’ needs in the design of
the various elements; and have specific, precise and operational provisions for flexibility as well
as provisions for special and differential treatment. These could include provisions that:
* clearly recognise developing countries’ need to introduce new regulatory measures

and preserve the right to regulate;

ensure a development-focused interpretation;

facilitate developing countries’ export capacities (e.g. accounting of their special needs when
devising domestic regulatory measures; providing technical assistance and capacity-building
to enhance the quality of the service supplied);

clearly recognise both the role that MRAs can play in facilitating developing countries’
exports and the need to take concrete measures to facilitate their accession to MRAs;

* make examinations (for the verification of quality) available to all eligible applications,
including foreign and foreign-qualified applications);

provide for concessional licensing fees for developing countries;

establish an appropriate set of disciplines for transparency, clearly excluding so-called 2
priori transparency obligations;

* facilitate developing countries’ effective participation in international standard-setting; ad-
equately limit the relevance of standards originating from organisations that do not operate
on the ‘one country one vote principle; and establish a developmental review of services
standards and requirements.

Emergency Safeguards

Development challenges also arise in GATS ‘rules’. An Emergency Safeguard Mechanism
(ESM) would allow adaptation to changing circumstances by addressing adjustment costs,
bringing on board those who lose out from liberalisation and creating breathing space to build
capacities. This is particularly important for developing countries in the context of services
trade, where liberalisation is a novel phenomenon involving complex issues, which makes it

difficult to foresee the economic, social and developmental results of changes.

Clear rules for the application of an ESM would help avoid abuse and provide clarity and
predictability. Along these lines, any future mechanism would need to find the right balance
between flexibility (e.g. allowing Members to define certain concepts at the national level) and
rigidity (e.g. strict notification/transparency requirements and the concept of a ‘limited win-
dow’). However, there is no consensus yet on the desirability and/or feasibility of such a
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mechanism among WTO Members. Intermediary solutions have been floated, including, for
example, specific procedures for expeditious processes when considering waivers, or guaran-
tees for positive consideration of such requests. In principle, however, the option to resort to
a waiver is already offered in Article IX of the WTO Agreement, and its usefulness for
fulfilling ESM-type objectives remains questionable.

Appropriate flexibilities are even more important in the absence of a comprehensive services
trade assessment that would bring clear guidance for Members regarding where and how to
make commitments that truly create development gains. Absent an ESM, other options for
Members are to not take any commitments, where full foresight is lacking or to resort to the
Article XXI procedure for modifying commitments.

Appropriate Treatment for LDCs

Although their share of world trade in commercial services remains less than 0.5 percent,
services are the fastest growing component of GDP in many LDCs. They also play a major role
in the realisation of social and developmental objectives. Building on the Negotiating Guide-
lines and the LDC Modalities, the Hong Kong Ministerial Declaration puts particular em-
phasis on LDC:s: first, it recognises the special difficulties LDCs face when making services
commitments and contains the explicit acknowledgement that LDCs are not expected to un-
dertake new commitments; second, it mandates Members to develop methods for the full and
effective implementation of the LDC Modalities, and gives specific examples of how to do it.

This is, indeed, important, as the LDC Group had drawn attention to the inadequate imple-
mentation of the Modalities. Examples include that Members showed little restraint in seek-
ing access to LDC markets, as well as Members’ responses to the LDC Group’s request on
Mode 4. The methods suggested by the Hong Kong Declaration include: an appropriate
mechanism for according special priority to (sectors and modes) of export interest to LDCs
(e.g. a GSP type preferential mechanism on services could be envisaged); undertaking com-
mitments in sectors and modes identified by LDCs; assisting LDC:s to identify sectors/modes
that represent development priorities; and developing a reporting mechanism to facilitate the
review mandated in the LDC modalities.

The Need for a Proper Assessment of Services Trade

A thorough and comprehensive services trade assessment can offer valuable advice on how to
ensure that current negotiations achieve pro development outcomes. At UNCTAD’s Febru-
ary 2006 Trade Commission, experts and delegations carefully reviewed some of the prelimi-
nary findings, which UNCTADs services trade assessment (based on a case study approach)
has generated so far.

Delegates discussed different methodological approaches and the related challenges (e.g., the
overall lack of data, as well as the limits to quantitative modelling, which is unlikely to be
sufficiently accurate to be directly used in the negotiations). They reviewed general lessons
learnt, including about differences between liberalisation and deregulation; the relationship
between regulatory failures and market failures; the impact of market structures and the
importance of backward and forward linkages. Policy-makers also discussed specific sectors,
including telecommunication (where liberalisation has produced most beneficial results, but
careful attention has to be given to competition-related challenges); financial services (an impor-
tant infrastructural sector, where liberalisation has generated improvements, but with important
weaknesses and challenges remaining, particularly as regards supervision and prudential regula-
tion); tourism (a key sector with positive potential, including for small- and medium-sized enter-
prises, particularly when fostering linkages to other sectors and activities); or construction services
(which can offer an important source of income to the poorer segments of the population and
where liberalisation policies, particularly with regard to government procurement, require particu-
lar caution, including because of their impact on employment and domestic capacity-building).

Emphasis was also given to the need to address adjustment costs. Several aspects are key in that
context, namely, to identify the origins of the adjustment needs; who is affected by the costs

Comment - Bridges

and how these effects play out. Similarly it
is important to address who ultimately bears
the costs, which can affect both the private
and the public sector (costs of unemploy-
ment, lower wages, re-training or capital
costs). The meeting also reviewed a number
of policies to cope with adjustment (e.g.,
phased-in policy changes, paying compen-
sation to potential losers, social policies and
safety nets).

Participants concurred that for liberalisation
to generate development gains, pre-condi-
tions that must be in place include proper
flanking policies, regulatory preparedness,
the development of competition policies
and laws, support for building domestic
supply capacity and human capital, as well
as policies to enhance the transfer of tech-
nology. However, there is no ‘one size fits
all’ scheme of liberalisation and reform that
guarantees success across a broad range of
countries. In that context, much technical
assistance is needed: first for building regu-
latory and supply capacity so as to ensure
that services trade liberalisation will truly
generate development benefits; and second,
for compiling and analysing statistical data
on trade in services, as well as identifying
and assessing interests in and gains from
services trade liberalisation. In addition, aid
for trade can be useful for building services
supply capacity and infrastructure, and
should thus play an important role.

Attention was also given to the need to com-
ply with the GATS Negotiating Guidelines,
which — in paragraph 14 — mandate that
the negotiations be adjusted in light of the
results of an assessment. Similarly, the re-
view of the services negotiations (paragraph
15)was deemed to be a crucial element for a
successful outcome of the Doha Round.

With a deadline of 2006 looming for the
Doha Round’s completion, there is now an
urgent need for follow-up work in Geneva
and in capitals to ensure that, ultimately,
services negotiations produce concrete pro-
development outcomes.

Mina Mashayekhi, Head, Trade Negotiations
and Commercial Diplomacy, Branch
(TNCDB) of the UN Conference on Trade and
Development and Elisabeth Tuerk, TNCDB.
The views expressed here are the authors’ and do
not represent those of the UNCTAD Secretariat
or its member states.
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Did LDCs Get a Good Deal in Hong Kong?

While much has been made of the Hong Kong decision to grant duty- and quota-free access to developed country markets for products originating

in least-developed countries, the exceptions in the text can seriously affect its impact.

Although most least-developed countries
(LDC:s) already enjoy preferential market
access in many countries, some of their prod-
ucts still face restrictions in a number of
developed countries. That was the key rea-
son for their long-standing quest fora WTO
commitment to full duty- and quota-free
market access. Another was that, unlike in-
dividual countries’ preferential trade
schemes, access conditions bound at the

WTO cannot be changed.

The Decision on Measures in Favour of
Least-developed Countries in Annex F of
the Hong Kong Declaration contains a
brand-new developed country obligation
to provide duty- and quota-free access for
LDC exports as of 2008. There is, how-
ever, an important caveat with regard to
product coverage: developed countries that
face difficulties in providing full unrestricted
access in 2008 will only be required to do
so for 97 percent of tariff lines. This three
percent reservation would account for some
330 tariff lines, according to Debapriya
Bhattacharya, head of the Dhaka-based
think tank, Centre for Policy Dialogue.
“Given [LDCs’] undiversified export bas-
ket, three percent of tariff lines may essen-
tially deprive them of market access for all
of their products.” He noted that 20-25
tariff lines at the six-digit HS level account
for some two-thirds of Bangladesh’s total
exports. The ministerial declaration contains
no guidelines for selecting the three per-
cent of tariff lines that will not be given
duty-and quota-free access.

There is no deadline for extending duty-
and quota-free treatment to all products,
although the text includes a ‘best effort’
provision to “take steps to progressively
achieve” full product coverage “taking into
account the impact on other developing
countries at similar levels of development,
and, as appropriate, by incrementally build-
ing on the initial list of covered products.”
While this last provision undoubtedly pro-
vides comfort for poorer developing coun-
tries likely to compete for the same export
markets, it also carries the risk of perma-

nently excluding the most competitive LDC export sectors. Some LDCs that benefit from
preference schemes were actually supportive of the reservation, since it would reduce the
chances that their exports would be displaced by competition from more efficient LDC
producers.

Developing countries in a position to do so ‘should’ - rather than ‘shall’ — open their markets
to LDC exports, but they “shall be permitted to phase in their commitments and shall enjoy
appropriate flexibility in coverage.”

Countries also have an obligation to ensure that preferential rules of origin for imports from
LDCs are simple and transparent, and contribute to enhancing market access.

LDCs gained a potentially more significant development policy tool with the right to main-
tain for seven years existing measures prohibited by the Agreement on Trade-related Invest-
ment Measures (TRIMS). The measures must, however, be notified to the WTO Council for
Trade in Goods, which may extend the transition period upon request. Importantly, LDCs
may also introduce new TRIMS-incompatible measures for a period of five years, renewable
by the Council, which must take into account “the individual financial, trade and develop-
ment needs of the Member in question.” Among the most frequently used measures that
violate the TRIMS Agreement are local content requirements and export/import balancing
provisions (see also page 13 for LDCs and services).

Chairpersons of WTO Bodies 2006

* General Council: Eirik Glenne (Norway)
* Trade Negotiations Committee: Pascal Lamy (WTO)

Chairs of the Negotiating Bodies

* Special Session of the Committee on Agriculture: Crawford Falconer (New Zealand)
* Negotiating Group on Non-agricultural Market Access: Don Stephenson (Canada)
* Negotiating Group on Rules: Guillermo Valles Galmés (Uruguay)

* Special Session of the Council for Trade in Services: Fernando de Mateo (Mexico)

* Special Session of the Council for TRIPS: Manzoor Ahmad (Pakistan)

* Special Session of the Comm. on Trade and Development: Burhan Gafoor (Singapore)
* Special Session of the Committee on Trade and Environment: Toufiq Ali (Bangladesh)
* Special Session of the Disp. Settlement Body: Ronaldo Saborfo Soto (Costa Rica)

* Negotiating Group on Trade Facilitation: Tony Miller (Hong Kong, China)

Chairs of Selected Regular Bodies

* Dispute Settlement Body: Yacob Muhammed Noor (Malaysia)

¢ Council for TRIPS: Trevor Clarke (Barbados)

* Council for Trade in Goods: Yunov Frederick Agah (Nigeria)

* Council for Trade in Services: Francois Roux (Belgium)

* Committee on Trade and Development: Faizel Ismail (South Africa)

* Committee on Trade and Environment: Shree Baboo Chekitan Servansing (Mauritius)
* Committee on Regional Trade Agreements: Ousmane Camara (Senegal)

* Working Group on Trade and Transfer of Technology: Manuel Teehankee (Philippines)
* Working Group on Trade Debt and Finance: Peter Brno (Slovak Republic)
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Uneven Progress in Agriculture
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Following consultations during the third week of February, the agriculture negotiations Chair Crawford Falconer said he would start producing

‘reference papers’ on a number of issues to facilitate ministerial decision-making in April.

According to the Hong Kong Ministerial Declaration, WTO Members must agree on full
modalities for cutting export and domestic support, as well as tariffs, by 30 April 2006. Some
issues were already decided in Hong Kong:

* It was agreed that all forms of export subsidies would be eliminated by 2013. In February
2006, convergence started to emerge on disciplines to ensure that food aid does not distort
markets. Other export competition issues to be decided include disciplines for export credits
and state trading enterprises, as well as the phase-out schedule.

* On domestic subsidies, ministers agreed in December that the EU, which has the highest
level of permitted trade-distorting support, would make the highest cuts. The US and Japan
are in a second tier for reducing subsidies, and all other Members fall into in the bottom
band. Before 30 April, Members must decide the percentage of cuts in each tier. In addition,
disciplines must be developed for the Blue Box to ensure that payments aimed at limiting
production or cushioning market price fluctuations are less distorting than Amber Box
support.In addition, the criteria for reduction-exempt Green Box payments must be re-
viewed to ensure that such subsidies really are at the most minimally trade-distorting.

In Hong Kong, ministers reached a ‘working hypothesis’ to structure their tariffs into four
bands for reduction. However, Members' views on the other two elements of the tariff
reduction formula — i.e. thresholds for the bands, as well as the level of cuts within each
band — remain miles apart. In addition, the G-10 coalition of net food-importing countries
continues to oppose any tariff caps, while other WTO Members have proposed a maximum
tariff ranging from 75 to 100 percent, with some in favour of a 150 percent cap for
developing countries. Another extremely difficult market access issue to be resolved involves
the percentage and treatment of the ‘sensitive’ tariff lines that Members may exempt from
full formula cuts. Two special and differential treatment measures must also be fleshed out
as an ‘integral part of the modalities: the number/percentage and treatment of the ‘special
products’ (SPs) that developing countries may self-designate on the grounds of their food
security, livelihood security and rural development needs, and the triggers and other specif-
ics of the Special Safeguard Mechanism (SSM) that will be negotiated to protect developing
country farmers from import surges and price collapses.

Ahead of the February agriculture week, Chair Falconer had presented Members with a set of
specific questions about each unresolved issue so as to help focus discussions on overcoming
differences during the two months that remain before the 30 April deadline. The Chair’s
intention is to start drafting ‘reference papers’ that will outline the structure of the draft
modalities, i.e. the general approach to be taken to specific issues, while leaving the numbers
(percentages of cuts and sensitive/special tariff lines, thresholds for tariff reduction tiers, etc.)
to political decision-makers. These issue-based reference papers will be designed to evolve into
draft modalities, based on inputs from the negotiations.

The February consultations focused on food aid (export competition); Blue and Green Box
disciplines and the base year for determining Amber Box reduction (domestic support); and
the treatment of sensitive products, the SSM and ad valorem equivalents for specific duties
(market access).

Food Aid Disciplines a Step Closer

Talks were most successful on preventing food aid from distorting export competition. There
was considerable convergence that in-kind emergency aid solicited by intergovernmental
organisations should qualify for the ‘safe box’ that ministers agreed in Hong Kong should be
protected. WTO Members also recognised that at times donor governments might need to act
before an emergency was declared by international organisations. Chair Falconer suggested
that definitions for this situation would also be useful.

For non-emergency situations, Members
continued to debate whether food aid
should only be given cash form, whether it
could be ‘monetised’ (sold to raise money)
and whether it could be re-exported. While
differences remain, Chair Falconer reported
that he saw a ‘shadowy outline’ emerging
thanks to Members’ greater willingness to
seek middle ground, for example through
discussing disciplines for monetisation in
response to concerns expressed about the
potential of aid to replace commercial sales.

Domestic Support

Despite general goodwill, no convergence
appeared on disciplines for the ‘new’ Blue
Box, which is to cover price-related support
such as the US counter-cyclical payments.
Positions also remain essentially unchanged
on the need for disciplines the ‘old’ Blue Box,
which allows compensation for production-
limiting measures. As before Hong Kong,
some Members advocated capping Blue Box
spending at a lower level than that currenly
permitted, while others wanted more far-
reaching disciplines.

Members of the Cairns Group, as well as
the G-20 coalition of developing countries,
are also secking tighten existing rules for
Green Box support, which will remain
uncapped and exempt of reduction com-
mitments. In addition, developing coun-
tries have proposed elaborating new criteria
that would make it easier for them to sup-
port development objectives. These negotia-
tions bore little fruit, as did those on the base
year/period from which to cut product-spe-
cific ‘aggregate measurement of support
(AMS, corresponding roughly to the Amber
Box of most trade-distorting subsidies).

In the only new proposal on domestic sup-
port to have emerged since the Hong Kong
Ministerial, the G-10 in late January called
for capping product-specific AMS support
at the average of actual spending levels no-
tified for the product in question between
1995-2000, excluding the highest and low-
estannual spending levels from the calcula-

Continued on page 8
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tion. Countries with very low or no prod-
uct-specific support during this period
would have limits fixed at a to-be-negoti-
ated percentage of the value of production
of each commodity.

The G-10 also proposed that the EU re-
duce its ceiling level for ‘overall trade-dis-
torting domestic support’ (OTDS) by 75
percent and its total AMS by 70 percent.
For Japan and the US, the OTDS cut
should be 65 percent and the AMS cut 60
percent. Other WTO Members would re-
duce their overall support by 45 percent,
and their AMS by 40 percent. However,
G-10 members with relatively high levels
of Amber Box support (namely Japan, Swit-
zerland, Norway and Iceland) would be will-
ing to make an unspecified ‘additional ef-
fort’ in AMS reductions. Developing coun-
tries should be allowed to make lower cuts
(when applicable) to overall and Amber Box
support, over longer periods of time. These
figures are not significantly different from
those proposed by the EU or the US.

The G-10 endorsed the principle that
OTDS levels — consisting of the combined
expenditure on the Amber and Blue Boxes,
as well as de minimis support — by a greater
percentage than the cuts foreseen for Am-
ber Box support alone. This principle was
introduced in paragraph 5 of the Hong
Kong Declaration to prevent countries from
engaging in ‘box-shifting,” i.e. reclassifying
subsidies in different boxes so as to avoid
having to cut them. In contrast, the latest
US and EU proposals on domestic support
provide for OTDS to be cut by lower per-
centage amounts than AMS.

The G-10 found existing ‘old’ Blue Box
criteria as spelled out in the July 2004
Framework adequate, but called for imme-
diate technical work to develop appropri-
ate disciplines for the additional ‘new’ Blue
Box criteria. Finally, the G-10 ruled out
any new disciplines that would cap Green
Box support or change its character.

Sensitive Products, SSM

Market access remains the most difficult
area of the agriculture negotiations. No
common ground emerged on the treatment
of sensitive products. According to the July
2004 Framework Agreement, WTO Mem-
bers may designate a to-be-negotiated

number of sensitive tariff lines — current proposals vary between one and fifteen percent of all
tariff lines — that will not be subject to full formula cuts. Nevertheless, ‘substantially’ better
market access must be provided through tariff quota expansion and tariff reductions. As the
February meeting showed no change in Members’ positions, Chair Falconer said he saw little
point in trying to draft his own paper on this issue.

Eatrlier, Members had offered a fairly positive reception to the G-10’s proposal on the method-
ology for calculating quota expansion and tariff reductions for sensitive products: TRQs for
sensitive products equivalent to less than five percent of domestic consumption would be
doubled, while those accounting for 5-10 percent or greater than 10 percent would be
increased by progressively lower amounts. As for tariff reductions, Members would negotiate
a percentage of the cut for other farm goods in the same tier of the overall tariff reduction
formula. The G-10 also confirmed its position that Members should have the flexibility to
provide market access for sensitive products through any combination of TRQ expansion and
tariff cuts. Although the submission did not suggest a number or percentage for sensitive tariff
lines, it did propose that Members be allowed to designate products not currently subject to
TRQs as sensitive, provided that the less-than-formula tariff cut was implemented over a
shorter period. Alternatively, they could choose to make newly-designated sensitive products
subject to the full reduction formula, but spread implementation over a longer period.

The EU argued, however, that import volumes rather than domestic consumption should be
used as the basis for determining TRQ expansion. Several other Members countered that this
would not substantially improve market access for commodities in markets where their import
levels are currently insignificant. In addition to the G-10, the G-20, the US and the Cairns
Group of agricultural exporters support linking TRQ expansion to products’ share in domes-
tic consumption. The EU was reported to consult bilaterally with a variety of Members to
discuss the designation and treatment of sensitive products.

February discussions on the Special Safeguard Mechanism were inconclusive. The Hong
Kong Ministerial Declaration calls for Members to agree on ‘precise arrangements’ for the
volume- and price triggers that would allow developing countries to limit imports. The vol-
ume trigger could be invoked after imports exceed a certain percentage of domestic consump-
tion, and the more controversial price trigger — agreed in Hong Kong — would justify protec-
tive measures if the price of a product falls under a given level.

It was decided that the Secretariat would organise a meeting on outstanding issues regarding
the conversion of volume-based specific duties to percentage-based ad valorem equivalents.

Preference Erosion Sparks Controversy

The July 2004 Framework Agreement stated that the issue of ‘long-standing preferences’
would be addressed in the negotiations. One of Mr Falconer’s preliminary questions to Mem-
bers was whether they could accept the 2003 Harbinson draft agricultural modalities as the
basis for further discussion. Paragraph 16 of that text provided for a longer implementation
period and delayed tariff phase-out for products that had benefited from long-standing trade
preferences, so long as the product accounted for a certain percentage of the total exports of the
beneficiary country (the text contained a bracketed suggestion of 20 percent). At the February
2006 meeting, Colombia, Costa Rica and Nicaragua argued that the paragraph could not serve
as a basis for discussions, since the Harbinson text had been rejected at Cancun. However,
preference beneficiaries Jamaica, Kenya and Mauritius countered that the July 2004 Frame-
work, which was adopted by consensus, specified that sections of the Harbinson text, including
paragraph 16, would ‘be used as a reference’ when addressing preference erosion.

On other issues, Ecuador said it would soon present a paper on tropical products cultivated to
diversify production away from illicit narcotic crops, and the  Cotton” Four introduced their
new proposal on fast-tracking cotton subsidy elimination (see related article on page 11).

The next agriculture week is scheduled for 30-24 March 2006.
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Industrial Tariff Talks Still Seeking Momentum

The negotiations on non-agricultural market access (NAMA) have been at a virtual standstill for months, and the Hong Kong Ministerial did little to

break the deadlock.

The most significant Hong Kong contribution to the NAMA debate was paragraph 24 of the
Ministerial Declaration, which instructs negotiators in Geneva to ensure that there is “a com-
parably high level of ambition in market access for agriculture and NAMA,” adding that this
ambition “is to be achieved in a balanced and proportionate manner consistent with the
principle of special and differential treatment.” This language responds to two key developing
country concerns. The first is their view that the negotiations must narrow the current gap in
market access for agricultural and industrial products and therefore a greater effort is required in
reducing agricultural tariffs than those affecting industrial goods. In contrast, most industrialised
countries, and the EU in particular, have repeatedly said that unless developing countries start
moving on NAMA (and services), further progress will not be possible in agriculture.

The second major developing country concern has to do with the proportionality of the effort
involved in cutting industrial tariffs, which tend to be far higher in developing countries. A
number of them have argued that the tariff reduction formula should allow them to make
smaller cuts than developed countries since Members agreed from the start that developing
countries would have the right to ‘less than full reciprocity in reduction commitments’.

The Hong Kong Declaration confirms that tariffs will be reduced according to a ‘Swiss
formula,” which cuts high tariffs more steeply than low ones. However, it leaves open the
number of coefficients that would be used in order to reflect the ‘less than full reciprocity’
principle. The number of coefficients remains extremely divisive, with the US insisting that
even a slightly higher coefficient for developing countries should result in a reduction of other
flexibilities, while Argentina, Brazil and India argue for multiple coefficients tied to a country’s
existing average tariff, as well as full access to the additional ‘special and differential treatment’
flexibilities contained in paragraph 8 of the July 2004 Framework Agreement’s NAMA an-
nex. Several other Swiss formula-inspired proposals are also on the table.

The Ministerial Declaration reaffirms the importance of (i) special and differential treatment;
(i) less than full reciprocity, and; (iii) para. 8 of the NAMA Framework, but gives negotiators
no other guidance than that these should be ‘integral parts of the modalities’ and that the
details should be finalised ‘as soon as possible’. The special and differential treatment flexibilities
in para. 8 include the possibility for developing countries to exempt a small number of tariff
lines from reductions, or to make less than formula cuts on a higher number of products.

Before the formula can be completed, Members must agree on how reduce import duties on
tariff lines that have not been bound at the WTO. Other open questions to which ministers
instructed negotiators to find solutions as soon as possible include the erosion of long-stand-
ing trade preferences, and flexibilities for small and vulnerable economies.

No Progress in February

Summing up his last session as Chair of the NAMA negotiations, Ambassador Stefan Johannesson
of Iceland said the discussions had been more ‘business-like’ than in the past, but added that
Members would need to be more willing to compromise in order to agree on how to address the
effects of the erosion of trade preferences due to multilateral tariff liberalisation.He held very
brief informal consultations with 20-odd delegations on issues including the tariff reduction
formula, the nature and extent of the flexible treatment to be accorded to developing countries,
unbound tariffs, small and vulnerable economies and preference erosion.

Some Members suggested that discussing the tariff-cutting effects that would result from
specific values for formula coefficients and flexibilities would be useful. Several also said that
developing a list of issues that need to be resolved — as is being done in the agriculture

negotiations — might help push the talks
forward. Some Members believe that nego-
tiations on the treatment of small and vul-
nerable economies would require the elabo-
ration of identification criteria based on in-
dicators of the degree of vulnerability in
addition to market size.

Old battlegrounds were revisited and posi-
tions restated yet again.

For example, Kenya and a group of coun-
tries that benefit from trade preference
schemes reportedly clashed with Costa Rica
and several (mostly Latin American) coun-
tries that do not. The latter insist that the
effects of preference erosion should largely
be dealt with bilaterally, i.e. preference-giv-
ing governments should find ways to com-
pensate countries whose exports are affected
by a general lowering of tariffs in importing
countries. The Hong Kong Declaration “rec-
ognises challenges that may be faced by non-
reciprocal preference beneficiary Members,”
and instructs countries “to intensify work on
the assessment of the scope of the problem
with a view to finding possible solutions.”

A group of developing countries comprised
of Argentina, Brazil, Egypt, India, Indone-
sia, Namibia, the Philippines, South Africa,
Tunisia and Venezuela reiterated their posi-
tion that the negotiations must respect de-
velopment concerns, particularly with re-
gard to the flexibilities for developing coun-
tries. On behalf of the so-called ‘NAMA
group,’ India emphasised that the outcome
of the negotiations must not be dispropor-
tionately onerous for developing countries.
With regard to non-tariff barriers, Japan, a
major importer of natural resources, said that
it would table legal text on export restric-
tions in time to meet the 30 April deadline
for agreement on full NAMA modalities.

The next NAMA negotiating session in the
first week of March will be chaired by Am-
bassador Don Stephenson of Canada. The
previous NAMA Chair, Iceland’s Stefan
Johannesson, has been appointed to repre-
sent his country in Brussels.
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Consensus Elusive on Fisheries and Anti-dumping Rules

The pace of negotiations on changing the WT0's anti-dumping and subsidy rules makes it doubtful that Members will meet the July 2006 deadline

fora consolidated legal draft.

In accordance to the timetable drawn at the
Davos mini-ministerial, the Chair of the
rules negotiations, Ambassador Guillermo
Valles Galmés of Uruguay, has requested
Members to put their amendment propos-
als into detailed legal text by the group’s
next meeting on 13-17 March. While
Ambassador Valles Galmés intends to pre-
pare a consolidated draft text by July 2006,
convergence on any of the nearly 200 pro-
posals on the table has proved elusive so far.

At its February session, the Negotiating
Group on Rules continued to discuss new
disciplines for fisheries subsidies, amend-
ments to anti-dumping rules, and volun-

tary price undertakings by exporters.

Fisheries Roadmap Discussed

A joint submission on fisheries subsidies by
Brazil, Chile, Colombia, Ecuador, Iceland,
New Zealand, Pakistan, Peru and the US
summarised progress to date in the negotia-
tions and outlined a series of steps that the
sponsors deemed necessary to fulfil the

Doha fisheries mandate (TN/RL/W/196).

According to the paper, the main issue to
be resolved before text-based negotiations
can begin is whether to take a top-down or
a bottom-up approach to the new disci-
plines. The former, favoured by the paper’s
sponsors, would prohibit fisheries subsidies
apart from certain exceptions, while the
bottom-up approach, advocated by heavy
subsidisers Japan, Korea and Taiwan, would
identify specific subsidies for prohibition.
In addition, the sponsors said that Mem-
bers would need to agree on how to handle
fisheries subsidies-related programmes not
yet addressed in the negotiations, such as
those for conservation, regional develop-
ment, social insurance and research. The sub-
mission also called on any new disciplines to
be ‘simple and enforceable’, more transpar-
ent than existing rules and flexible enough
to respond to the ‘dynamic nature’ of the
industry. The new rules should also take
into account the fishery sector’s importance
to developing countries through appropri-
ate special and differential treatment.

Differing with the nine-country position, Barbados noted that small and vulnerable coastal
states (SVCSs), as well as the African, Caribbean and Pacific (ACP) Group of States, preferred
a bottom-up approach, since they believed that it would allow them greater flexibility in
pursuing policies to fully utilise the resources in their waters.

Instead of the reduction of over-capacity and over-fishing, the SVCS and ACP groups see the
primary goal of the talks as ensuring that “developing countries and specifically least-devel-
oped countries are able to enhance their level of development and increase their integration in
the multilateral trading system.” In this vein, while expressing full support of the proposal’s
indicative list of issues that still require analysis, they added access fees, development assistance
and assistance to artisanal and small-scale fisheries, management services, infrastructural develop-
mentand port facility enhancement as issues of paramount importance to their fishing sectors.

'Public Interest' in Anti-dumping

Canada proposed to modify the Anti-dumping Agreement (ADA) to require Members to
establish national-level mechanisms for to ensure that the imposition of an anti-dumping
duty is not contrary to the ‘public interes¢’ (TN/RL/GEN/85). In other words, governments
should take into consideration the views of consumers and/or industrial users of an allegedly
dumped import product when deciding whether to impose an anti-dumping duty. The pro-
posal also put forward text for a possible annex to the ADA outlining factors that the concerned
authorities should consider when making their decision, including the likely effect of imposing
an anti-dumping duty on consumers as well as domestic producers or services providers that use
the targeted product. Canada explicitly specified that any new public interest provisions “must
not try to prescribe what is or is not in the importing Member’s economic interest,” and that a
country’s eventual public interest decisions, as the sovereign prerogative of each Member, would
fall beyond the reach of WTO dispute settlement proceedings.

Price Undertakings vs Anti-dumping Duties
Members generally welcomed draft legal text from Mexico amending ADA Article 8 on ‘price
undertakings’, i.e. exporters offers to raise the export price of their product in order to avoid

the imposition of an anti-dumping duty (TN/RL/GEN/76).

The proposed amendments provide for the suspension or termination of anti-dumping pro-
ceedings “upon receipt of satisfactory voluntary undertakings from any exporter to revise its
prices... so that the [investigating] authorities are satisfied that the injurious effect of the
dumping is eliminated.” They also specify that exporters would be notified of their right to
offer price undertakings, but would not be asked to make any unless the concerned authori-
ties in the importing country had already made a preliminary determination of the existence
and extent of dumping.

Several Members voiced concerns that the proposal sought to oblige investigating authorities to
accept price undertakings, and that it drew a link to the so-called ‘lesser duty’ rule which would
require anti-dumping duties to never exceed the dumping margin. The proposal specifies that
price increases offered through such undertakings “shall not be higher than necessary to elimi-
nate the margin of dumping determined for the said exporter,” and that the increases “shall be
less than the margin of dumping if such increases would be adequate to remove the injury.” New
Zealand asked why such a link was being established, considering that no consensus on the lesser
duty rule had been reached, let alone on how to incorporate it into price undertakings. The US
and Hong Kong raised similar questions. China, the EU and Thailand also pointed out that
Mexico’s proposal to grant exporters the right to address “minor errors and omissions” in informa-
tion failed to explain such errors and omissions would be defined.
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US Calls for More Prohibited Subsides

In January, the US circulated a proposal calling for the expansion of subsidies categories
prohibited by the Agreement on Subsidies and Countervailing Measures (SCM). These should
include those mentioned in the now-lapsed SCM Article 6.1, i.e. subsidies to cover operating
losses sustained by an industry or an enterprise, and forgiveness of government-owned debt.
In addition the US suggested the prohibition of government equity investments in, or lending
to, companies with poor financial prospects unable to attract commercial financing, and other
government funding of companies or projects that would not otherwise receive conventional

WTO News - Bridges

commercial financing. However, ‘special con-
sideration’ could be given for government
aid for small business, government financ-
ing of public utilities, and passive invest-
ments not driven by government industrial
development policies, the US paper said.
The next rules week is scheduled for 13-17
March.

Cotton Four Seek Post-Hong Kong Action on Subsidies

Benin, Burkina Faso, Chad and Mali have proposed that domestic support for cotton be phased out in one third of the implementation period

agreed for other agricultural goods.

Seeking to remedy the difficulties they faced in exporting cotton at a profit, the Cotton Four,
as the four least-developed African countries have been dubbed, launched the Cotton Initia-
tive in May 2003. The root cause of their problem, the initiative’s sponsors said, was that the
world price for cotton had declined dramatically as the result of developed countries’ generous
subsidies. They thus sought the rapid elimination of all cotton subsidies and compensation for
export losses during the phase-out period.

The principal target of the initiative was the US, the world’s number one cotton exporter
and the only developed country to subsidise such exports. The US also has a vast domestic
support regime, which helps farmers sell their cotton in foreign markets below the real cost
of production.

The Cotton Initiative aroused much sympathy but little action until the July 2004 Frame-
work Agreement mandated WTO Members to address cotton “ambitiously, expeditiously and
specifically, within the agriculture negotiations.” It created a special sub-committee to discuss
“all trade-distorting policies affecting the sector in all three pillars of market access, domestic
support and export competition.” The sub-committee, however, made no significant progress,
and cotton became one of the key issues of the Hong Kong Ministerial Conference.

Cotton in Hong Kong

Marathon negotiations between the US and the Cotton Four produced a disappointing
result. True, ‘developed countries —in practice the US —agreed to eliminate all forms of export
subsidies for cotton in 2006, but this was slated to happen anyway following Brazil’s success-
ful WTO challenge of US support to cotton. To implement that ruling, the US will terminate
its Step 2 programme next August (see page 15). The ‘subsidy element’ of US export credit
guarantees is yet to be addressed.

African cotton-producing countries were particularly disillusioned at the Hong Kong out-
come on domestic subsidies. Ministers agreed to “the objective that [...] trade-distorting
domestic subsidies for cotton production be reduced more ambitiously than under whatever
general formula is agreed and that it should be implemented over a shorter period of time than
generally applicable.” First, elimination is not the goal here and, second, the decision on the
depth and speed of domestic cotton subsidy cuts is delayed until the general domestic support
reductions in agriculture and their implementation schedules are agreed.

With regard to the market access pillar, developed countries agreed to give duty- and quota-
free market access to least-developed countries’ cotton exports as of the conclusion of the Doha
Round negotiations. However, African countries are unlikely to benefit from this since they do
not export cotton to the US and in other markets, particularly in Asia, they will still compete
against subsidised US exports.

Although the Ministerial Declaration did
not establish a compensation or emergency
fund to assist affected cotton farmers, it
urged the WTO Director-General to ex-
plore — together with bilateral donors, and
regional and multilateral institutions — the
possibility of establishing a “mechanism to
deal with income declines in the cotton sec-
tor until the end of subsidies. According to
the WTO Secretariat, consultations have
already been initiated concerning the ‘de-
velopment aspects’ of the cotton issue.

New C-4 Submission

A 16 February 2006 submission from
Benin, Burkina Faso, Chad and Mali calls
for the implementation period for reduc-
ing domestic support for cotton to be one
third of that decided for other agricultural
products (TN/AG/GEN/12 . The new pro-
posal is less clear on the reduction formula,
as it suggests that the cut should be three
times higher for cotton than that agreed for
domestic support in general. Considering
the level of general support cuts proposed
in the negotiations so far, a three-fold in-
crease could produce a 150 or even a 210
percent reduction in cotton subsidies. The
formula will no doubt become clearer once
the Cotton Four define the coefficient ‘¢’
they propose to include in the general do-
mestic support reduction formula when
calculating cuts to cotton subsidies.

The proposal was introduced at the Febru-
ary negotiating session on agriculture, but
neither the US nor other major cotton sub-
sidisers commented on it. The submission
is also on the agenda of the cotton sub-
committee meeting of 2 March 2006.
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Services Negotiations Focus on Collective Requests

Post-Hong Kong activity on services has largely revolved around the elaboration of plurilateral requests for market access in a number of services

sectors and modes of supply.

Frustrated by the lack of meaningful new
market opportunities in the offers tabled
so far, developed countries, and the EU in
particular, sought prior to Hong Kong to
establish mandatory minimum market ac-
cess commitments, or benchmarks, in serv-
ices for all Members. They had to bow to
fierce opposition from developing countries,
however, and the notion of benchmarks was
abandoned before the Ministerial Confer-
ence started (Bridges Year 9 No.10, page 12).

In the Hong Kong Declaration, ministers
affirmed their determination to intensify
the services negotiations “with a view to
expanding the sectoral and modal cover-
age of commitments and improving their
quality.” Instead of benchmarks, they agreed
to supplement the bilateral request-offer
negotiating method with a ‘plurilateral’
approach under which groups of countries
may make joint market access requests in
specific sectors. Any concessions made in
response to such requests will be extended

to all WTO Members.

The services draft sent to Hong Kong
would have made it mandatory for
demandees to enter into negotiations on the
plurilateral requests. That language was
weakened, however, to only require recipi-
ents to ‘consider’ such requests “in accord-
ance with paragraphs 2 and 4 of Article
XIX the General Agreement on Trade in
Services (GATS) and paragraph 11 of the
Guidelines and Procedures for the Nego-

tiations on Trade in Services.”

GATS Article XIX.2 specifies that the “proc-
ess of liberalisation shall take place with due
respect for national policy objectives and
the level of development of individual
Members, both overall and in individual
sectors.” The Guidelines adopted by WTO
Members in 2001 state that liberalisation
“shall be advanced through bilateral,
plurilateral or multilateral negotiations.”
Although it is not quite clear what will con-
stitute the ‘consideration’ that the demandees
are required to give the plurilateral requests,
most experts appear to believe that the ref-

erences to GATS principles will give countries sufficient formal grounds to reject any requests
they believe contrary to their level of development or national interest.

The services annex of the Hong Kong Declaration also set new deadlines for the negotiations:

* outstanding initial offers — originally due in March 2003 — to be submitted as soon as
possible (only 70 out of the WTO’s 150 Members, counting the EU as one, have tabled
initial offers to date);

e plurilateral requests to be submitted to Members by 28 February 2006 or “as soon as
possible thereafter”s

¢ second round of revised offers to be submitted by 31 July 20065

e final draft schedules of commitments to be submitted by 31 October 2006; and

* Members shall ‘strive’ to develop mechanisms for according ‘special priority’ to sectors and
modes of supply of interest to least-developed countries before 31 July 2006.

In January 2006, sectoral interest groups started to emerge, with Canada co-ordinating finan-
cial services, Singapore leading on telecommunications and Chile on computer services. Other
sectors where plurilateral requests are under elaboration include audiovisual, energy, legal,
construction and maritime services, as well as logistics, express delivery, education and environ-
mental services. In addition, Switzerland has focused on reducing restrictions to the commer-
cial presence of foreign companies, while India has co-ordinated a plurilateral request on the
movement of professional service providers. The latter is the only request driven overwhelm-
ingly by developing countries.

In late February sources close to the negotiations predicted that collective requests would be
made in practically all services sectors, with Brazil, China, Indonesia, Malaysia and Thailand
being the most frequent targets. One trade diplomat suggested that plurilateral negotiations
might be more conducive to producing new liberalisation commitments than the standard
bilateral process, since the plurilateral requests are expected to be more specific, for example with
regard to identifying the particular market access restrictions that the demandeurs want removed.

Some plurilateral requests are likely to take the form of model commitment schedules, with
demandees asked to comply as closely as possible, although Members, and developing countries
in particular, would at least in principle be able to refuse due to the flexibilities in the General
Agreement on Trade in Services (GATS). Other plurilateral requests may ask countries to
remove a list of reservations, such as restrictions on foreign services providers, or to sign on to
a ‘reference paper,” such as the one on telecommunications, which would entail adhering to a
series of regulatory disciplines.

Negotiations Between Groups Likely

While WTO Members have not yet agreed on how to structure the plurilateral market access
negotiations that will follow the presentation of the requests, some trade observers suggest that
the talks are likely to take place between the group of demandeurs and the group of demandees,
rather than the demandeurs putting pressure on individual Members as some civil society
groups and developing countries had feared.

Several countries want the next services ‘cluster,” currently slated to start at the end of March,
to allocate more time for meetings between the two groups. Concerned that capacity con-
straints could impair their ability to participate in these negotiations, some developing country
delegations have asked for meetings not to be scheduled concurrently. The Hong Kong Dec-
laration’s specifically emphasised that developing country capacity constraints should be ac-
counted for in the plurilateral negotiation process.
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LDCs Worry

With negotiating energy so strongly focused on the plurilateral requests, least-developed
countries (LDCs) are concerned that Members are neglecting the implementation of the
modalities for special treatment of LDCs adopted by WTO Members in 2003. Paragraph 9 of
the Hong Kong Declaration’s services annex calls on Members to “develop methods for the
full and effective implementation of the LDC modalities” — preferably before July 2006 —
through such actions as according ‘special priority’ to sectors and modes of supply of particular
interest to LDCs (see timeline bullets on page 12); assisting LDCs in identifying sectors and
modes that represent development priorities, and; providing targeted technical assistance and
capacity-building. The EU, Canada and Australia have committed to submitting written docu-
ments about steps they are taking to implement the LDC mandate.

WTO News - Bridges

Rules Negotiations

Members have discussed how to structure in-
formal talks on emergency safeguard meas-
ures, and asked the Chair of the Working Party
on Domestic Regulation to schedule a calen-
dar of meetings through July. They have also
requested him to prepare a document outlin-
ing areas of convergence and disagreement in
the talks, and to identify target dates for inter-
mediate stages in the negotiations, such as the
development of a consolidated draft text.

Trade Facilitation Continues to Draw Interest

Demonstrating their growing sense of ownership of the Doha Round negotiations on trade facilitation, developing countries presented eight new

proposals at the mid-February meeting dedicated to developing new disciplines in this area.

The negotiations aim to clarify three articles of the General Agreement on Tariffs and Trade
(GAT'T): freedom of transit for goods (Article V), trade-related fees and formalities (Article
VIII), and transparency in the administration of trade regulations (Article X). Developing
countries long objected to WTO negotiations on trade facilitation, which was originally part of
the Singapore issues package along with investment, transparency in government procurement
and competition policy. The latter three issues were eventually dropped from the Doha work
programme, but trade facilitation was included in the negotiating agenda in the July 2004
Framework Agreement, which explicitly stated that developing countries need not implement
the new disciplines if they continued to lack capacity or had not received enough technical/
financial assistance, including for infrastructure, to enable them to take on the new commitments.

At the February 2006 meeting a number of proposals raised concerns about technical
assistance, capacity-building and the cost of implementing future rules. For instance, the
African, Caribbean and Pacific (ACP) Group of States called for the establishment of an inter-
agency co-ordinating mechanism for the provision of trade facilitation-related technical assist-
ance and capacity-building involving international, regional and sub-regional organisations
such as the UN Conference on Trade and Development (UNCTAD), the UN Economic
Commission for Africa, the WTO, the World Customs Organisation or the World Bank (TN/
TE/W/73). Moldova and the Kyrgyz Republic requested special flexibilities for small low-
income transition economies (TN/TF/W/74), and together with Armenia, Canada, the EU,
Mongolia, New Zealand and Paraguay put forth concrete suggestions for special and differ-
ential treatment (S&D), including longer implementation periods for resource-intensive com-
mitments and even specific exemptions until capacity existed for least-developed and other
countries in need, notably small low-income transition economies (TN/TF/W/79). This
proposal also noted the importance of S&D with regard to land-locked countries’ implemen-
tation of disciplines on the transit of goods.

Freedom of Transit

Chile’s submission (TN/TF/W/70), which dealt with all three articles, called on Members to
establish “precise routes and periods of transit between an entry and an exit point,” to levy no
fees that are not strictly related to transport costs, and to make all transport-related charges
public. Similar issues were raised in a joint eight-country paper from Armenia, Canada, the
EU, the Kyrgyz Republic, Mongolia, New Zealand, Paraguay and Moldova (TN/TF/W/
79), which said that transit-related charges should be transparent, roughly equivalent to the
cost of the service rendered, and subject to periodic review. Transit routes were the subject of
many interventions at the meeting. Most countries felt that the choice of transit route should
be based on commercial considerations, and be left to the operator. Pakistan, however, deemed
this approach ‘risky’; Argentina mentioned the need for balancing commercial interests with
national ones. The EU reportedly supported allowing traders to choose the route, with

governments retaining the right to apply re-
strictions if needed. One developing coun-
try delegate noted that intensive use of a spe-
cific route could lead to congestion particu-
larly when road quality and infrastructure
were poor. It would thus be was necessary to
improve a number of alternative routes be-
tween the entry and exit points and until
then the government should be able to regu-
late traffic using a particular route.

Fees and Formalities

Chile’s proposed the creation of a ‘single-
window’ for export/import clearance, as well
as a register of all services connected with
export and import operations in order to
increase transparency and predictability
(TN/TF/W/70). Some Members consid-

ered the proposal for a ‘register’ too costly .

India stressed the importance of uniform
border clearance procedures for agricultural
and food products among parties to a cus-
toms union, including specifications, defi-
nitions, inspection, sampling and test meth-
ods (TN/TF/W/77).In a complementary
proposal, India argued that customs unions
should only be allowed to use ‘rapid-alert’
systems to monitor and ensure the quality
of imported food if they applied uniform
standards across all of their constituent states
(TN/TE/W/78). Under such systems, as
soon as imports that are contaminated or that
fail to meet the required standards are de-
tected, every member of the customs union
is notified, as is the exporting country, after
which consignments from the exporter are
subject to 100 percent inspection at points
of entry, thus delaying clearance.
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Latin Americans Seek Changes to EU Banana Tariff

Despite ongoing consultations outside the WTO, a number of Latin American countries have asked the Dispute Settlement Body to keep the EU's new

banana import regime under close surveillance.

Under the new regime, which entered into
force on 1 January 2006, all most-favoured
nation (MFN) suppliers, which in practice
consist of South and Central American
countries, may sell unrestricted amounts of
bananas to the European market at a tariff
of EUR176 per tonne. Countries belong-
ing to the African, Caribbean and Pacific
(ACP) Group of States, however, have been
granted a 775,000 tonne duty-free quota,
traditionally shared between African pro-
ducers, such as Cameroon and Céte
d’Ivoire, and Caribbean island states.

At the DSB’s January session, Honduras
argued that the EUR176/tonne tariff dis-
criminated against non-ACP exporters, re-
minding WTO Members that its US$704
per capita GDP was lower than that of 32
ACP countries. Nicaragua charged that the
new tariff had been designed to protect the
preferential margin of subsidised European
producers in the Canary Islands and the
French overseas territories of Guadaloupe
and Martinique. Panama and the US ques-
tioned whether the new regime would
maintain pre-2006 market access for MFN
suppliers, and expressed concern about the
maintenance of the duty-free ACP quota.

Background

At the end of a drawn-out WTO battle,
which saw its banana import system based
on quotas and a complex system of licences
repeatedly condemned, the EU commit-
ted in 2001 to establishing a ‘tariff-only’
regime by 1 January 2006. Until then, nine
Latin American countries shared a
2,653,000 tonne quota with a EUR75 per
tonne import tariff, while ACP countries

had a 750,000 duty-free quota.

According to a ‘waiver adopted at the
2001 Doha Ministerial Conference, the EU
was allowed to continue granting ACP ba-
nanas duty-free access until 2007 on con-
dition that it would negotiate a new MFN
tariff, to enter into force on 1 January 2006,
that would at least result in maintaining
the existing total market access of MFN
suppliers. The new MFN rate was to be set
in consultation with Latin American export-

ers while taking into account “all EU WTO market-access commitments relating to bananas”.
If the consultations yielded no ‘mutually satisfactory solution’, the WTO was to arbitrate
whether a tariff unilaterally proposed by the EU would result in maintaining MFN suppliers’
existing market access. If the arbitrator decided that this would not be the case, and the EU
failed to ‘rectify the matter’ after a second negative arbitration, the waiver would cease to apply
to ACP bananas at the entry into force of the tariff-only regime.

The present status of the waiver is somewhat unclear, since the EU did — to an extent — ‘rectify
the matter’ by lowering its proposed tariff from EUR230/tonne to EUR187/tonne after the
first arbitration before adopting the even lower EUR176/tonne tariff following the second
arbitration. However, Latin American banana producers immediately condemned that tariff as
still too high to ensure at least the maintenance of their existing market access. In addition, they
are concerned that, contrary to the initial understanding that the new regime would be quota-
free, the EU reinstated a 775,000 tonne duty-free quota for ACP suppliers.

While the EU has stressed that it will monitor import volumes and lower the tariff in case
MEFN bananas show a marked decrease, some Latin American producer countries worry that
the EUR176/tonne tariff could be adjusted upwards, as well as downwards, should imports
from Latin America show a significant increase.

In Hong Kong, the two sides agreed to continue consultations under the ‘good offices’ of
Norway’s Foreign Minister Jonas Gahr Store, who served as facilitator of the conflict during
the Ministerial Conference. A statement read out by Mr Store at the closing plenary session
specified that the interests ACP countries would be taken into account in the consultations.
The duration of the consultative process was not specified. Ecuador, Honduras, Nicaragua
and Panama have warned that they may launch dispute settlement proceedings against the
EU if the consultations do not result in a change of the current regime.

Brazil Faces Tyre Ban Challenge

A panel was established on 20 January to consider an EU complaint against Brazil's import
import ban on retreaded tyres, as well as the US$181 fine Brazil imposes on the marketing,
transportation, storage or warehousing of each imported retreaded tyre.

The EU argues that the import ban is inconsistent with GATT Article XI:1, which prohibits
the use of quantitative restrictions. It also maintains that the fine, which only applies to
imports, discriminates between Brazilian and non-Brazilian producers, thus running counter
to the ‘national treatment’ principle of the GATT. In addition, the EU claims that Brazil
violates the most-favoured nation (MFN) principle because it does apply the same restrictions
to imports from Mercosur countries as to those from other WTO Members.

Health and Environment Impacts Evoked

Brazil’s defense is based on the public health and environmental problems associated with the
disposal of tyres. It argues that retreaded (i.e. once used and then resurfaced) tyres have a
shorter life-span and as such are likely to become waste more quickly than do new tyres.
However, there are those who consider that, instead of being ‘almost waste’, high-quality
retreaded tyres are competitive with low-quality new tyres in some markets.

Brazil has said that it intends to prove that its provisions can be justified under GATT Article
XX(b) as “necessary to protect human, animal or plant life or health”, and do not constitute
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arbitrary or unjustifiable discrimination between countries where the same conditions prevail,
or a disguised restriction on international trade. Brazil points to the adverse effects of waste
tyres, including their slow decomposition rates; fire risks; contribution to the spread of viral
diseases — for instance, stored waste tyres provide ideal breeding grounds for mosquitoes that
cause malaria and dengue fever; contamination of air, water and soil when burng; high waste
processing costs and hazardous pollutant content. According to Brazil, very few retreaded
tyres are either produced or sold domestically, and imports from Mercosur countries are also
insignificant. However, imports from other trading partners, such as the EU, would involve
larger quantities likely to have adverse environmental and health impacts.

At the Dispute Settlement Body’s 20 January session, Brazil alleged that the EU — which has
extensive regulations of its own on tyre disposal — seemed to “count on Brazil to help it get rid
of large volumes of unwelcome rubber wastes in a cheap and efficient manner”, an allegation
vigorously rejected by the EU.

Different Rules for RTA Partners?

The other issue at question is the fact that Mercosur countries are exempt from the import
restrictions applicable to all other WTO Members including the EU. Although GATT Article
XXIV allows states to confer preferential tariff treatment to parties to recognised regional trade
agreements (RTAs), jurisprudence has yet to conclusively clarify whether different quantita-
tive or environmental measures may be applied between them and other WTO Members.

Brazil does not subject Argentina, Paraguay and Uruguay to the tyre import measures as a
result of a January 2002 decision by a Mercosur arbitration panel hearing a Uruguayan

Dispute Settlement — Bridges

complaint about the import ban, which
then concerned all countries. In that dis-
pute, Brazil did not use environmental or
health reasons to defend its measures de-
spite the fact that the 1980 Montevideo
Treaty contains health and safety exceptions
similar to those in GATT Article XX. The
arbitrators did not raise the issue either, and
Brazil amended its domestic laws in 2002
and 2003 to exempt Mercosur from the

import measures.

Last October, another Mercosur panel up-
held Argentina’s defense of retreaded tyre
trade restrictions on health and environmen-
tal grounds under the Montevideo Treaty,
but an appeals tribunal reversed this deci-
sion in December 2005.

Argentina, Australia, South Korea, Japan
and the US have reserved their third-party
rights in the WTO case. The panel pro-
ceedings are expected to begin in early

March 2006.

At Long Last, US Repeals Step 2, Byrd Amendment

On1February 2006, the US Congress approved legislation repealing the Byrd Amendment, condemned by the WTO three years ago, as well as the Step

2 subsidy programme for cotton, which should have been eliminated by 1July 2005. While welcome, both legislative initiatives perpetrate a pattern

of late, protracted and partial US implementation of dispute settlement findings.

Following the adverse landmark ruling on its cotton subsidies last April, the US took a
numbers of measures in late June 2005 to make some of its condemned export credit pro-
grammes compatible with WTO rules. It also sent to Congress a proposal to repeal Step 2, a
well-endowed programme that compensates cotton mills for using more expensive US cotton,
and pays cotton exporters the difference between US and world prices. At the announcement
of the Step 2 repeal proposal, Brazil agreed to suspend the WTO proceedings it had initiated
with a view to imposing trade sanctions worth US$3 billion.

At the Hong Kong Ministerial Conference, the US agreed — after marathon negotiations with
African cotton producers — that all developed countries would eliminate export subsidies for
cotton by 2006 (see page 11). The Step 2 repeal will fulfil that commitment, although it is slated
to take place on 1 August 2006, more than a year after the deadline set by the WTO.

In addition, Brazil has a bone of contention with regard to continuing US marketing assist-
ance loans, as well as counter-cyclical payments that shield US cotton exporters from fluctua-
tions in world prices. These payments were ruled to cause serious injury to Brazil’s cotton
trade, and the US was invited to withdraw them by 21 September 2005. So far, however, no
action has been taken, and it is more than likely that none will occur before the present Farm
Bill expires in 2007. On 6 October 2005, Brazil filed a second request to impose counter-
measures, this time in the amount of US$1 billion, in retaliation for US failing to respect the
21 September deadline. The proceedings were later suspended, but Brazilian authorities have
raised the possibility of reviving the second request although no official announcement had
been made when this issue went to press.

In both of its retaliation proceedings, Brazil
sought the right to suspend concessions in
anumber of areas beyond agricultural goods,
such as intellectual property rights (inter
alia, the protection of patents, undisclosed
information, copyrights and industrial de-
signs) and such services sectors as business,

communications and financial services.

Byrd Amendment Benefits
Could Run for Years to Come
Under the Byrd Amendment, formally
known as the Continued Dumping and
Subsidy Offset Act, anti-dumping and
countervailing duties collected by US cus-
toms are distributed to the industries that
petitioned for them in the first place. The
Appellate Body ruled against the practice
in January 2003, arguing that it afforded
double protection for the affected indus-
tries, first in the form of the higher tariff
and then in the form of payments that fur-
Continued on page 16
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ther contributed to the enhancement of
their competitiveness. According to the US
Government Accountability Office, two-
thirds of the US$1.26 billion in Byrd
Amendment disbursements between 2001
and September 2005 went to just three
industrial sectors: ball bearings, steel and
candles. The WTO gave the US until 27
December 2003 to repeal the amendment.

The Byrd Amendment will not be struck
from the books until 1 October 2007, how-
ever, and companies will be able to collect
anti-dumping payments based on petitions
approved up to that date. Some of these
could be disbursed as late as 2009. Among
major potential beneficiaries are the US
lumber industry, which stands to collect in
the ongoing trade dispute with Canada, as
well as Micron Technologies, which suc-
cessfully petitioned for countervailing du-
ties to be placed on semiconductors manu-
factured by South Korea’s Hynix.

The WTO authorised eight co-complain-
ants in the case to retaliate against US ex-
ports in November 2004, and at least the
EU, Canada, Japan and Mexico are cur-
rently imposing punitive tariffs worth
US$114 million in all. An EU official said
on 3 February that the Union’s trade sanc-
tions would not be lifted until 2009, as
they were “tied directly to the duties dis-
bursed” by the US. At press time it was not
yet clear when the other countries currently
applying sanctions might terminate them.

US Tax Breaks for Corporations
Condemned Again

In a case along similar lines, the Appellate
Body confirmed on 13 February that the
transitional arrangements and ‘grand-fa-
thering’ provisions of US legislation re-
pealing tax breaks for exporting companies
did not comply with earlier WTO rulings.
The AB found that the 2004 US Jobs Act
continued to offer exporting companies
WTO-illegal tax advantages until 2006, as
well as completely exempted, or ‘grand-fa-
thered’, export support included in con-
tracts concluded prior to September 2003.
The EU said it would re-impose trade sanc-
tions against imports from the US unless
the latter removed the condemned meas-
ures within 60 days of the AB report’s adop-
tion. The US warned that such a move
would be counterproductive.

Panel Critical of EU GMO Restrictions

After numerous delays, the dispute settlement panel adjudicating the joint US/Argentina/
Australia complaint against the EU's ‘moratorium’ on approvals for genetically modified food
products and seeds issued its preliminary ruling to the parties in the dispute on 7 February 2007.

The more than 1000-page confidential ruling appears to have found against the EU’s
approval processes for GMO products, although according to some sources the panel only
considered the period between the start of the alleged moratorium in 1998 and 2004,
when strict EU-wide traceability and labelling regulations for GMOs entered into force
and approvals slowly resumed. While the US has made it clear that it considers the strin-
gency of those regulations unwarranted by science, more trade-restrictive than necessary
and even unworkable, the case before the panel did not concern the EU’s regulatory

framework for GMOs.

Instead, the three complainants had argued that the EU established a ‘moratorium’ on
processing approvals for new biotech food products or crops in 1998 through not granting
marketing permissions despite its own scientific experts repeatedly finding products sub-
mitted to their evaluation safe. The complainants also charged that six EU member states,
namely Austria, France, Germany, Greece, Italy and Luxemburg, continued to refuse mar-
ket approval even to products cleared by the EU. According to the complainants, these
practices — rather than the regulatory regime as such — caused ‘undue delays’ in the approval
of imports and, in violation of the WTO Agreement on Sanitary and Phytosanitary Meas-
ures, were not justified by any risk assessments.

The EU on the other hand maintained that no ‘moratorium’ was ever declared, and that
approvals had resumed after the entry into force of its new labelling and traceability regu-
lations. While it is indeed true that the European Commission has granted market approval
to a handful of genetically modified food/feed varieties since then, the six EU member
states mentioned above have refused to follow suit on the grounds of precaution. These
national bans on new approvals were condemned by the panel, sources familiar with the
report said.

Due to the reports still confidential status, official comments have been cautious. Referring
to continued strong resistance to GMO foods and crops in Europe, US Trade Representa-
tive Robert Portman said: “Public opinion isn’t the standard. The standard is a rules-based
system in the WTO. That's why we’re in the WTO, and as the world’s largest trading
partner I'm sure [the EU] would act responsibly.” A fact sheet posted on the USTR website
after the interim ruling was issued, noted that “recent EU approvals of a few biotech
products [...] do not mean that the EU has lifted the moratorium.” It alleged that many
“safe, proven biotech products” remained stalled in the EU’s complex approval procedures,
while those that had been approved had to go through an “extraordinary process” involv-
ing needless delays, and approval by the EU Commission over the objections of many EU
member states. The USTR concluded that the EU would not have lifted the moratorium
“until decisions are based on scientific principles and evidence — not politics — and until
each biotech product application is processed without undue delay.” The European Com-
mission countered by posting a memo of its own, claiming that the EU approval process
“may appear to be lengthy for some countries which adopt a more lenient approach to-
wards food and environmental safety issues. The longer times to assess the safety of GMOs
in the EU are due to the complexity of the science involved as well as to delays incurred by
biotech companies to provide suitable data demonstrating the safety of the products.”

Bridges will publish an in-depth analysis of the ruling once the report becomes publicly
available.
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IP Standards in the US-Peru FTA: Health and Environment

Peru signed a bilateral free trade agreement with the US on 7 December 2005. The fact that it acquiesced to some controversial US demands on

intellectual property has provoked criticism within and outside the region.

The US-Peru FTA is the first agreement reached in the context of the US-Andean Free Trade
Area (AFTA) that is also to include Colombia, Ecuador and, probably at a later stage, Bolivia.
Negotiations began in May 2004 after Washington announced that it would not renew the
Andean Trade Preferences and Drug Eradication Act scheduled to expire in December 2006.
For all the Andean parties, US intellectual property protection demands have been a major
factor holding back the conclusion of the talks.

An Unhealthy Outcome? CAFTA-plus IP Provisions

At the outset of the negotiations, Colombia, Ecuador and Peru had pushed for the inclusion
of some form of public health safeguards in the actual text of the agreement, such as a direct
reference to the flexibilities that exist under the WTO’s Agreement on Trade-related Aspects
of Intellectual Property Rights (TRIPS). Instead of such a reference, Peru signed a separate
Understanding Regarding Certain Health Measures with the US. While this understanding
does emphasise that the obligations set out in the FTA’s IP chapter “do not affect a Party’s
ability to take necessary measures to protect public health,” the legal value of such side letters
as opposed to their integration in the actual text of an agreement, remains uncertain.

A greater source of concern, however, is new language included in the chapter’s provisions on
‘data exclusivity’, i.e. the period that clinical test data must be protected for brandname
pharmaceuticals. Manufacturers of generics often use data submitted by brandname drug
companies seeking marketing approval for a new medicine to prove the safety and efficacy of
their generic copies. If the test data, which is expensive and time-consuming to produce, is
kept confidential for lengthy periods, the introduction of generics is likely to be delayed.

All recent US trade agreements include data protection periods, in spite of consistent criticism
by many health groups. However, while past FTAs, such as the Central American Free Trade
Agreement (CAFTA), have required the protection of ‘undisclosed” information, the US-Peru
FTA covers all safety and efficacy information submitted by firms. This is significant as this
language could potentially include information on clinical trials that has already been made
public, either by the government or through scientific publications, and could also set a
precedent for future US FTAs. The FTA does include a separate letter specifically clarifying
that the "'understanding’ on public health measures applies to the provisions on data protec-
tion, something that has not appeared in previous FTAs. While Peru views this as a consider-
able negotiating success, it does not provide any further indication about the legal value of
such side letters and understandings.

However, the US did not get its way with regard to ‘second-use patents’. Peru appears to have
successfully argued that protection for new uses of existing inventions could lead to an
effective extension of the term of protection, which could further delay the entry of generic
competition in the market. Furthermore, the Peruvian negotiators avoided the incorporation
of a US proposal to allow the patentability of therapeutical methods, such as particular
medical procedures.

Nevertheless, civil society organisations, academics and government officials have criticised
the IP provisions in the US-Peru FTA for going beyond WTO requirements. An economic
assessment by the Peruvian Office on Intellectual Property and Competition has also pre-
dicted that the protection of test data could significantly raise the price of medicines in Peru.

Controversy over Biodiversity and Traditional Knowledge
The US-Peru FTA may also prove to have considerable implications for national biodiversity
and conservation policies. Links between trade and biodiversity can be found in the IP

chapter, the environment chapter and a
separate ‘understanding’ outside the agree-
ment’s text (see related article on page 18).

In the IP chapter, three new obligations will
affect policies aimed at the sustainable use
of biodiversity. The first is the obligation to
ratify UPOV 1991, a treaty that requires
the protection of new plant varieties through
patent or breeders’ rights as opposed to other
possible options. The second obligation re-
lates to ‘best efforts’ to make patent protec-
tion available for plants, potentially paving
the way for the patentability of biotechno-
logical inventions that have not fulfilled the
access and benefit-sharing criteria set out in
the Convention on Biological Diversity
(CBD). The third obligation is an expan-
sion of the scope of what is patentable in
Peru today to include methods, as opposed

to inventions alone.

During the negotiations, Peru took a very
active stand on trade and biodiversity mat-
ters in other fora, namely the WTO, the
World Intellectual Property Organisation
and the CBD. This raised the conservation
community’s hopes that biodiversity con-
cerns would be part of the Andean FTA.

Article 18.8 of the environment chapter
emphasises the parties’ commitment to the
conservation and sustainable use of bio-
diversity and preservation of traditional
knowledge (TK). The US-Peru FTA also
includes for the first time an additional
understanding on biodiversity and tradi-
tional knowledge (see box on page19). The
fact that the text specifically mentions con-
tracts as a way to address access to, and
benefit-sharing from, genetic resources and
traditional knowledge corresponds to the
US negotiating position at the World In-
tellectual Property Organisation and the
WTO.

Neither the environment chapter nor the
related 'understanding’ contain mandatory
obligations, but only a set of best-endeav-
our clauses encouraging information shar-

Continued on page 18

No. 1| January - February 2006 | www.ictsd.org 17



Bridges - Comment

ing on biodiversity co-operation programmes
and for the purpose of evaluating the exist-
ence of ‘prior art’ in inventions related to
TK. Thus, critics argue that the biodiversity
provisions in the FTA do not improve the
status quo to effectively tackle concerns over
misappropriation of biodiversity and TK.
Others counter that the very fact that the
US has agreed to the inclusion in an FTA of
a series of concepts regarding biodiversity
and traditional knowledge is already an
achievement, particularly given that the US
has never ratified the CBD.

Colombia Finalises Deal

The US and Colombia announced the con-
clusion of a comprehensive bilateral free
trade agreement on 27 February. The ac-
cord covers goods and services, intellectual
property rights, investment, government
procurement, and environmental and la-

bour protection.

The negotiations had stalled late last year amid strong opposition from Colombian farmers,
who feared that cheap US imports would displace their products in the domestic market and
drive more farmers to cultivating illegal drugs. The primary obstacle in the last round of talks
was Colombia’s desire to retain a measure of permanent protection for corn, rice and poultry
farmers. In the end, however, Bogota agreed to phase out all tariffs on US farm exports over
the next 15 to 19 years, with the longest transition time accorded to rice, its most sensitive
product. The US will continue to restrict sugar imports from Colombia, but will phase out all
other tariffs. To minimise other market access barrier, Colombia tried to ensure that its agricul-
tural goods would not be subject to unreasonable sanitary and phyto-sanitary (SPS) stand-
ards. According to the USTR, there is a ‘consultative mechanism’ that Colombia can use to
help its producers move through the maze of US SPS regulations.

Like their counterparts in other Andean countries, Colombian opponents to the FTA con-
tinue to denounce the agreement’s intellectual property provisions. In December 2004, an
advisor to the Colombian IP negotiating team resigned citing fears that his government would
bow to US pressure, with highly negative consequences on public health. Like Peru, Colom-
bia ended by accepting the five-year clinical test data protection period, as well as other
standard US patent protection requirements in FTAs. In addition, Colombia agreed to estab-
lish a system to prevent the marketing of pharmaceutical products that infringe patents in
force. Nevertheless, it was expressly spelled out that Colombia would retain the right to “take
necessary measures to protect public health by promoting access to medicines for all, particu-

larly in circumstances or extreme urgency or national emergency.”

The Not-So-Bad US-Peru Side Letter on Biodiversity

Manuel Ruiz

The biodiversity ‘side letter' of the recently concluded US - Peru Free Trade Agreement is an important milestone in addressing concerns related to

genetic resources and traditional knowledge in the context of international trade.

In the Understanding Regarding Bio-
diversity and Traditional Knowledge, to
give the side letter its official title, Peru and
the US agreed to a common interpretation
of a series of concepts related to biodiversity
and traditional knowledge. While the text
contains no obligations per se, its contents
reflect the importance and relevance that
both governments accord to these issues.

What Does the Side Letter
Mean for Peru?

The side letter represents the very first time
that the US has accepted to include in a
bilateral trade instrument — if not in the
actual text, still as an integral part of the
overall agreement — explicit reference to
biodiversity and traditional knowledge in
more than general terms. As these concepts
have been historically problematic for US
foreign policy, their inclusion, considera-
tion and acceptance during negotiations of
the free trade agreement (FTA) were a posi-
tive development for Peru. Furthermore,
Chapter 18 (on the environment) incor-

porates a series of provisions regarding biodiversity and traditional knowledge. This is an

important achievement in itself.

Politically, the side letter means that Peru acted consistently with its original commitment to
ensure that biodiversity and traditional knowledge were fully recognised and explicitly men-
tioned in the FTA. And, as part of treaty’s co-operation obligations, possibilities to consolidate
these commitments grow considerably.

The Side Letter in Detail

In more specific terms, the side letter places biodiversity and traditional knowledge as key

components of potential social, economic, cultural development. Italso recognises the impor-

tance of:

e prior informed consent as the mechanism under which genetic resources should be accessed;

* equitable sharing of benefits derived from access to traditional knowledge and genetic re-
sources; and, most relevantly;

e quality patent examinations to ensure that patents granted to inventions involving biodiversity
or traditional knowledge are legally valid.

Although the word ‘recognise’ raises legitimate questions as to its precise legal status, read as a
whole the text of the side letter will serve to inform future national measures, policies and,
hopefully, laws that elaborate and build upon the basic principles agreed upon.

Paragraph three of the side letter seems to have generated most of the negative reactions from
a number of sources, some of whom have voiced concerns about Peru’s proposals and its overall
negotiating position regarding disclosure of origin and legal provenance requirements during
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negotiations at the WTO’s Hong Kong Ministerial Conference. In particular, some observers
expressed surprise at the “low level of ambition” of Peru’s proposal on disclosure, speculating
that this could be related to the side letter’s reference to contracts as one way to govern access
to genetic resources or traditional knowledge.

Peru's Position on Disclosure

As an initial comment, it should be noted that disclosure of origin-related ideas were actually
conceived in and proposed by Peru during the process of negotiation of the Andean regime on
access to genetic resources as early as 1994. Furthermore, the first piece of legislation which
actually incorporates the disclosure of origin concept is Peru’s regulation on plant breeders
rights (May 1996). Since then, Peru has remained consistent and committed in its drive to
further consolidate this idea.

What does paragraph three — which refers to contracts — of the side letter actually say? It states
that the US and Peru “recognise that access to genetic resources or traditional knowledge, as
well as the equitable sharing of benefits that may result from use of those resources or that
knowledge, can be adequately addressed through contracts that reflect mutually agreed terms
between users and providers.”

For some, the reference to contracts seems most troubling and disturbing. However, this should
not raise too many eyebrows, if we simply revisit the Convention on Biological Diversity (CBD),
which has, based on sovereign rights of states, taken a bilateral contractual approach to the
governance of, and access to, genetic resources (from national legislation to the Bonn Guidelines
and the FAO International Treaty on Plant Genetic Resources for Food and Agriculture —
although in this latter case contracts are used as part of a multilateral system for benefit-sharing).
Whether contracts are a positive or negative approach is a totally different story. The fact is thart
contracts derive naturally from the CBD and are nothing unusual in this context.

The Text of the Side Letter

Understanding Regarding Biodiversity and Traditional Knowledge

The governments of Peru and the United States have reached the following understandings
concerning biodiversity and traditional knowledge in connection with the United States
of America — Peru Trade Promotion Agreement signed this day:

1. The Parties recognise the importance of traditional knowledge and biodiversity; as well
as the potential contribution of traditional knowledge and biodiversity to cultural,
economic, and social development.

2. The Parties recognise the importance of the following: (1) obtaining informed consent
from the appropriate authority prior to accessing genetic resources under the control of
such authority; (2) equitably sharing the benefits arising from the use of traditional
knowledge and genetic resources; and (3) promoting quality patent examination to
ensure the conditions of patentability are satisfied.

3. The Parties recognise that access to genetic resources or traditional knowledge, as well
as the equitable sharing of benefits that may result from use of those resources or that
knowledge, can be adequately addressed through contracts that reflect mutually agreed
terms between users and providers.

4. Each Party shall endeavour to seek ways to share information that may have a bearing on
the patentability of inventions based on traditional knowledge or genetic resources by
providing:

a) publicly accessible databases that contain relevant information; and
b) an opportunity to cite, in writing, to the appropriate examining authority prior
art that may have a bearing on patentability.

Comment - Bridges

Second, contracts are already recognised in
regional Andean legislation as one way in
which genetic resources (Decision 391) and
traditional knowledge (Law 27811 on the
protection of traditional knowledge) may
be accessed and utilised. Again, there is re-
ally nothing new here.

Third, a direct reading of the side letter
shows that there is nothing to indicate that
contracts are the on/y mechanism that can
be used. It simply states that contracts can
be used without precluding other eventual
options or approaches.

Finally, there is no direct relation between
contracts and the issue of disclosure of ori-
gin and legal provenance. Contracts regu-
late (or may regulate) access conditions to
genetic resources and traditional knowledge,
while disclosure obligations may be in-
cluded in contracts, but are (or should be)
most importantly part of intellectual prop-
erty legislation under which geographical
and legal origin of resources and knowledge
should be demanded as a condition for
patentability, for processing applications, or
whatever decision-makers decide.

In this regard, linking the FTA side letter to
the Peruvian position on disclosure during
Hong Kong seems a little extreme. In any
case, Peru’s position in Hong Kong (see
point 7 of document WT/MIN(05)/17
presented in Hong Kong by Bolivia, Co-
lombia, Ecuador and Peru) is very consist-
ent with its previous positions in other fora:
disclosure of origin and legal provenance
provisions should be developed and agreed
upon to establish positive synergies between

the TRIPS Agreement and the CBD.

Indeed, it could be pointed out that no ref-
erence has been made to disclosure in the
FTA. Absolutely true. However, existing
Andean legislation (Decision 391 and De-
cision 480) incorporates disclosure require-
ments explicitly (using #he¢ most explicit lan-
guage anywhere in the world) and this leg-
islation has a higher standing than the FTA,
which must be approved by national law-
makers). The Andean Tribunal has expressly
stated that Andean decisions (sub-regional
norms) supersede national legislation — in-
cluding in this case a Congressional law rati-
fying the FTA and incorporating it into the

national legal system.
Continued on page 20
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Finally, paragraph four of the side letter
offers the possibility of providing national
IP authorities with enough information to
enable them to better process applications.
Publicly accessible databases and relevant
prior art information are recognised as op-
tions to ensure that biodiversity- and tradi-
tional knowledge-related inventions are
subject to a more rigorous examination pro-
cedure. This specific provision of the side
letter actually targets a very important as-
pect: seeking mechanisms to prevent the
misappropriation of genetic resources and
traditional knowledge by making intellec-
tual property examinations more rigorous
and promoting a much more proactive at-
titude by national intellectual property (or
genetic resources) authorities in terms of
providing patent examiners with relevant

information.

Final Comments

There are numerous grounds for attacking
the US — Peru FTA. From arguing that the
multilateral system is being eroded and af-

fected by these bilateral agreements in general to highlighting the ‘special” legal status of the
side letter, arguments abound. However, some people in Peru think that ideas can be pursued
at different levels, and the FTA is just one of many efforts that will have to be undertaken. The
FTA, and the side letter in particular, are an important advance in the search of mechanisms to
ensure that the biodiversity and traditional knowledge interests of Peru are taken into account
and adequately protected. In practice, it is also Peru’s responsibility to ensure that these common
understandings translate into concrete, practical, beneficial and supportive actions.

In short, we prefer to see the side letter in a rather more positive light, under which specific co-
operation (as provided by the FTA text) may serve to implement its underlying intention, as
well as explicit wording and provisions; where public domain traditional knowledge databases
may serve a defensive purpose against misappropriation; where disclosure requirements in
force in Peru and the Andean region are effectively implemented; where contracts play (hope-
fully) a regulatory role enabling countries to share benefits; and where quality patent examina-
tions are supported.

Manuel Ruiz is Director of the International Affairs and Biodiversity Programme at the Sociedad Peruana
de Derecho Ambiental.

ENDNOTE

! “We consider that it is of the outmost importance to discuss in detail the relationship between the
TRIPS Agreement and the Convention on Biological Diversity, as a key element of the develop-
ment package. In that sense, the discussion must cover the requirements on patent applicants of
disclosing, as a condition for granting the patent, the source and country of origin of the biological/
genetic material and associated traditional knowledge used in their invention, as well as evidence of
prior informed consent and benefit sharing requirements.” WT/MIN(05)/17

Free Trade Agreements and Dispute Resolution:
The Danger for Developing Countries

Peter Drahos

Free trade agreements continue to proliferate. Arecent WTO discussion paper estimates that there will be almost 300 FTAs in existence by 2008, but

much more significantly points out that an increasing percentage of the world's trade will be covered by these agreements." One aspect of FTAs that

has not received much consideration to date is dispute resolution.

FTAs and Choice of Forum

FTAs are comprehensive agreements cov-
ering many of the same areas that are al-
ready the subject of obligations under
WTO agreements. The areas of overlap
include investment, intellectual property,
services, government procurement and
technical barriers to trade. One feature of
the FTAs that the US has signed is that the
dispute settlement chapter contains a
choice-of-forum provision, which allows
the complaining state to choose where to
file its complaint in cases where the state
complained against has breached an obli-
gation under more than one trade agree-
ment and both states are parties to the rel-
evant trade agreements.” In the words of
the US-Australia FTA, “the complaining

party may select the forum in which to settle the dispute” and “the forum selected shall be used
to the exclusion of others”.

If the US and EU become, as seems likely, the major hubs for a bilateral network of trade rules
then both will have increased their options for managing their trade disputes. Generally, an
FTA between a large developed country and a smaller developing country favours the former.
For example, US FTAs typically contain intellectual property standards that match or exceed
those to be found in the WTO’s Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS).? If the US does nothing to enforce these higher standards then the potential
economic rents that it has secured through their negotiation will be lost. It follows that
intellectual property lobby groups in the US have a strong incentive to promote the use, or the
threat of use, of FTA dispute resolution mechanisms.

These choice-of-forum provisions may give rise to some complex litigation scenarios in the
future because in cases of double breach, third states that are WTO Members but not party to
the FTA could only proceed in the WTO, while the complaining party under the FTA would
have a choice. There may also be cases where a party under a FTA introduces a measure that
is seen by a third party as being inconsistent with its WTO obligations. The third party may
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then seek a review of that measure from the WTO. Finally, a complaining party may find a
way to proceed in both fora. The same set of facts may see a complaining party characterise a
dispute as giving rise to separate legal matters allowing it to open up two fronts of litigation.
For example, in the US-Australia FTA the provisions that relate to the Pharmaceutical Ben-
efits Scheme (a scheme that impacts on the price of patented medicines) and the provisions on
intellectual property might give rise to this kind of possibility. The Softwood Lumber litiga-
tion between the US and Canada, which over the years has involved both NAFTA and WTO
panels, is an example of how parallel fora can be used to prolong and re-contest decisions that
one party does not like.

Consequences

One obvious consequence of dispute settlement under FTAs is that it will create more oppor-
tunities for states to develop choice-of-forum strategies. There is evidence that the Parties to
NAFTA think carefully about choice of forum.* However, for developing countries the
crucial question is whether choice-of-forum provisions will bring more costs than benefits.
Developing countries seem to be doing better in WTO dispute resolution than their track
record under the GATT regime might have suggested.> One important advantage of the
Dispute Settlement Understanding (DSU) is that it allows for significant third party partici-
pation in a dispute between two WTO Members. This participation can take place as early as
the consultation stage, albeit in limited fashion.®

The DSU also has procedures that facilitate complaining states each bringing an action in
relation to the same matter.” In short, the procedural rules of the DSU offer weaker states some
scope for co-operation and collective action when it comes to defending or bringing trade
actions. The same is not true of procedures that govern dispute resolution under an FTA.
These procedures are only available to the parties to the agreement. One would predict, for
example, that any trade litigation that dealt with the public health aspects of intellectual
property would attract lots of coalitional activity by developing countries. Under the rules of
the DSU those coalitions could formally participate in that litigation.

Of course, a developing country in the WTO still faces a complex contest of trade litigation in
which it has disadvantages of resources and expertise.® But in an isolated FTA engagement
the weaker actor will continue to face all the difficulties of litigation in the WTO, but without
the prospect of third party assistance in the formal dispute resolution process. It is the possibil-
ity of coalitions that makes dispute resolution in the WTO a more fluid and dynamic process
than is possible in the static context of an FTA.

Conclusion

Countries are signing FTAs for a combination of short term-political and economic gains. In
doing so they are creating a system of many possible trade courts. Itis the influential domestic
trade lobby groups of the US and EU that are perhaps best positioned to take advantage of a
trade dispute resolution regime that offers widespread choice of forum. In the case of intellec-
tual property rights there is a real danger that FTA dispute mechanisms will be used to enforce
bargains that would have been unobtainable under conditions of the more equal bargaining

that prevails in the WTO.

Ifitis the case that “no group has a greater interest [in the success of the WTO] than the weak
and the poor™ and that it is the DSU that offers the best chance of the equitable protection
of those interests, it follows that developing countries should be thinking carefully about the
choice-of-forum issue. At the very least they should support the approach to be found in
Article 189.4.(c) of the EU-Chile FTA. Under this Article where a party seeks redress for
breach of an obligation that is also a breach of a WTO obligation, that party “shall have
recourse” to the WTO (unless both parties otherwise agree).

Under Article 23.1 of the DSU, WTO Members are meant to have recourse to the DSU
when they decide to pursue a remedy for a breach of a WTO agreement. Article 23 provides
a basis upon which to argue that the WTO’s multilateral system has primacy over compet-

Comment - Bridges

ing systems of dispute resolution.'” En-
suring that that primacy is not undermined
by FTA dispute resolution should be a long
term objective for weaker players in the
trade regime.

Peter Drahos is Professor of Law and Director of
the Centre for the Governance of Knowledge and
Development, Australian National University.
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Will the TRIPS Amendment on Compulsory Licensing Work?

Cecilia Oh

Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health recognised that developing countries without manufacturing

capacity would face difficulties in making effective use of compulsory licensing, but it remains to be tested whetherthe recent amendment to the

TRIPS Agreement will provide an adequate solution to the problem.

The Paragraph 6 problem has been defined
thus: since Article 31(f) of TRIPS restricts
exports of products manufactured under
compulsory license!, countries without
manufacturing capacity dependent on for-
eign generic producers would have a prob-
lem sourcing adequate supplies of generic
medicines produced under compulsory li-
cense. WTO Members were asked to find
an ‘expeditious’ solution to the problem,
but negotiations for the solution could
hardly be described as expeditious. On 30
August 2003, WTO Members adopted an
interim decision, which waived the restric-
tion under Article 31(f) to permit the pro-
duction and unrestricted export of generic
medicines under compulsory license. It was
another two years before the permanent ‘so-
lution’ could be agreed upon.

While developing countries proposed to
correct the flaws they saw in the temporary
solution, industrialised countries focused
the debate on the legal status of the
Statementr read out by the General Coun-
cil Chairman when the 30 August Deci-
sion was adopted. The Statement, suppos-
edly reflecting ‘key shared understandings’
of Members regarding the solution is a re-
strictive reading of the solution, which
many fear would further hamper its work-
ability. Its doubtful legal status prompted
some industrialised countries to try and el-
evate it by incorporating the Staement into
the text of the amendment itself. Develop-
ing countries opposed the Chairman’s State-
ment, just as they had done when they ne-
gotiated the interim solution. But, the
heady mix of political pressure and the fear
of aworse deal led to the Chairman’s State-
ment being read out by as the decision to
permanently amend the TRIPS Agreement
was adopted, just as it had been when the
interim solution adopted two years earlier.

It took four years for WTO Members to
agree to this permanent solution. In fact,
the agreement was simply to convert the

temporary solution into a permanent one. Since the text of the amendment does not include
the Chairman’s Statement, its doubtful status is also preserved.

Will It Work?

According to WTO Director-General, Pascal Lamy, the agreement to amend the TRIPS Agree-
ment “confirms once again that members are determined to ensure the WTO’s trading system
contributes to humanitarian and development goals as they prepare for the Hong Kong
Ministerial Conference”. But such pronouncements may be premature when the workability
of the solution is still unproven. No use has been made of the 30 August Decision. Since the
amendment will incorporate essentially the same system of permitting production and export
under compulsory license, it must be asked if the system works.

The system permits countries wishing to import generic medicines, to do so from a foreign
producer. Whilst least-developed countries are automatically eligible, developing countries
have to establish that either they have no manufacturing capacity or the current capacity is
insufficient to meet their needs. Countries make this determination themselves; and the WHO
guide on implementing the August 30 Decision observes that this is a matter of self-assessment
that is not challengeable by other Members.? The system requires the importing country to
notify the TRIPS Council. Where the needed medicine is patent-protected in the importing
country, the government will have to grant a compulsory license for the import of the generic
version of the medicine. Where no patent is in force, the importing country has to provide
notification of its intention to use the system.

Whilst much has been made about the amendment allowing poor countries to import generic
medicines, the most significant aspect of the system is the ability of generic-producing coun-
tries to export generic medicines without the quantitative restrictions. But will generic manu-
facturers be willing and able to produce and export the needed medicines under the system?
The generic manufacturer has to obtain a compulsory license to produce and export, which
will only permit the production and export of the quantity required by the importing country.
The compulsory license will also require the manufacturer to make the products clearly iden-
tifiable through labelling or marking, and notify TRIPS Council of the quantities supplied to
the importing countries and the distinguishing features of product.

How to Make It Work?

The workability of the system will depend, in large part, on how the demand-and-supply chain
can be linked up. On the demand side, importing countries must be able to indicate their needs.
Procurement agencies in these countries must be able to forecast and quantify needed medicines,
so that this information can be notified to the TRIPS Council. This notification will be the
trigger for necessary measures to be taken on the supply side. Without this indication of demand,
itis difficult to see how generic manufacturers will be moved to offer their products for export.
In Canada, India and China — where national legislations have been amended to permit the
production and export of generic medicines under compulsory license — the law generally re-
quires some indication from the importing country of its intention to permit the import of
products manufactured under compulsory license before such a license may be granted.

Generic manufacturers will have to respond by making the necessary applications for compul-
sory licenses. They will have to be convinced of the economic feasibility of applying for a
compulsory license under the circumstances. It has been said that the system is a ‘drug-by-
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drug, country-by-country, case-by-case system’, so that manufacturers will be forced to pro-
duce limited quantities under each compulsory license. However, it should be possible for a
number of the purchasing countries to co-ordinate their orders, in order that the manufactur-
ers may use a single compulsory license to enable the production and export to more than one
country. This method of pooled procurement should be explored, in this context, in order to
take advantage of the significant cost and other efficiency savings that can accrue. But it
requires a degree of co-operation between participants and shared purchasing needs.

Exporting country governments will have to respond by enabling the grant of compulsory
licenses for production and export by their generic manufacturers. This may involve amend-
ments to patent legislation. The initiative taken by Canada, India and, most recently, by
China to provide for the grant of compulsory licensing under the system is welcome; given
that the concentration of generic manufacturers is in these countries. Governments should
demonstrate their good faith by enacting simple and speedy procedures for the grant of
compulsory licenses, without unnecessary requirements that may delay the grant of the li-
censes, or restrictions on the types of pharmaceutical products or diseases.

Importing country governments may have to take the necessary first step by notifying their
intention to use the system. Where the product is patent-protected in the importing country, a
compulsory license or government use authorisation will be required. Where no patent exists, or
where a least-developed country has opted not to grant or enforce pharmaceutical patents until
2016, a notification to TRIPS Council of intention to use the system would be sufficient.

What may also be needed is an *honest broker’ (for want of a better word) to link up the various
actors in the demand and supply chain. Obvious choices in this regard include UN agencies
such as the WHO, UNAIDS and UNICEE and the Global Fund for the Fight Against AIDS,
TB and Malaria. These agencies are well-placed to assist countries in forecasting demand for
medicines, identifying potential suppliers of quality assured medicines and have, as their part of
their mandate, the achievement of the public health objective —access to medicines.

Put It to Test

It is time for governments and the international organisations to assume the responsibilities,
and to make a concerted effort to make the system work. There are now several good reasons
to put the system to the test. One reason for not using the August 30 Decision was that
developing countries apparently lacked sufficient assurance regarding the ‘permanence’ of the
interim waiver system. Governments were reluctant to revise national legislation due to con-
cern that the final ‘solution” might require yet more changes. With an amendment that is
substantially the same as the 30 August Decision, there should no longer be concerns on this

account.

Second, the post-2005 environment should provide another impetus for countries to test the
system. As all new medicines come under the requirement for the 20-year patent protection in
all but the least-developed countries, generic suppliers, including those in India, will not be
able to reproduce patented medicines without compulsory licensing. This is already the case
of medicines such as the second-line HIV treatments. Global efforts, such as the WHO’s 3x5
campaign may have helped to put more people on treatment, but it has also increased the
need — as resistance inevitably develops — for a switch to second-line or third-line treatments.
The generic competition that resulted in the price plunge for first-line ARVs, does not yet
exist for the second-line medicines. Current prices of the typical second-line treatments can be
6 to 12 times higher than those of the older first-line medicines.* Governments and interna-
tional organisations will have to develop alternative strategies to ensure the future sustainability
of ARV treatment, particularly in low-income countries. Compulsory licensing to permit
imports (and local production) of generic second-line ARV is an obvious option to introduce
market competition and reduce prices.

Third, the seemingly imminent avian flu pandemic demonstrates that it is neither easy nor
possible to predict future need for medicines, or the quantities in which they may be required.

Comment — Bridges

In case of another public health emergency,
or pandemic, countries will want to ensure
their ability to obtain the necessary treat-
ments in sufficient quantities, at affordable
prices. The global debate about access to
Tamiflu and the ability of countries to fill
national stockpiles have raised questions
about the need to ensure multiple suppli-
ers to guarantee

affordability.

availability and

Change the Rules?

The amendment is expected to come into
force in 1 December 2007, WTO Mem-
bers having set themselves this deadline to
have the amendment ratified by the required
two-thirds of the membership. This “solu-
tion” is here to stay, unless there is a change
of heart for the majority of the Members.
This seems unlikely, unless there is evidence
to demonstrate the workability or otherwise
of the system. WTO Members had been
congratulated for their unprecedented de-
cision to amend the TRIPS Agreement,
which demonstrated their willingness and
flexibility to take concrete steps to improve
intellectual property rules to ensure the pri-
macy of health. If it is shown that the sys-
tem does not work, WTO Members may
perhaps demonstrate similar willingness to
change the rules once again, in the interest

of public health.

Cecilia Ob is a technical officer with the World
Health Organization. Any views expressed in this
article are personal and may not be attributed to
the WHO.
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What Next for the Development Agenda at WIPO?
Priorities for 2006

Carolyn Deere

In February 2006, WIPQ's Provisional Committee on Proposals Related to a WIPO Development Agenda meets for the first time. In launching the
Development Agenda discussions in 2004, WIPQ's members recognised that intellectual property policies and laws raise a complex set of development

considerations and that efforts should be made to ensure WIPQ's work properly addressed this challenge.

In the first year’s discussion, however, little
substantive progress was made. Often sub-
merged in procedural debate, many mem-
bers became frustrated and the space for
dialogue diminished. Betraying the impor-
tance of the issues at stake, detractors
pushed the idea that the Agenda was a
purely political exercise driven by a select
group of countries. This year, the Develop-
ment Agenda must be accorded the respect
and serious engagement that the issues it
raises deserve.

Charged with presenting concrete decisions
for consideration at the 2006 General As-
semblies, the Provisional Committee has
just three meetings and less than eight
months to fulfill its mandate. With the
question of how and where to proceed with
discussion of the Development Agenda re-
solved, what are the core priorities for get-
ting the Committee’s discussion off on the
right track?

Substantive Discussion of
Development Agenda Proposals
Attention this year must focus on substan-
tive debate on existing and new proposals.
Concrete decisions should be made on
those proposals that already attract broad-
ranging interest or support, such as pro-
posals for mechanisms to ensure more de-
mand-driven and effective technical assist-
ance, stronger evaluation of WIPO pro-
grammes and activities, improved internal
management and oversight, and a code of
ethics for staff and providers of WIPO’s
technical assistance. Equally, there must be
serious engagement with the more conten-
tious proposals; this in turn will demand a
far more sophisticated dialogue on the rela-
tionship between IP and development
than has occurred thus far.

In the 2005 discussions of the Develop-
ment Agenda, a good deal of time was spent
dispelling misunderstandings and building

mutual understanding on some of the basics (for instance, none dispute that IP can be a tool
for development; none deny that WIPO has devoted considerable resources to the administra-
tion and implementation of IP policies and that many developing country member states have
been grateful for the assistance). This year, all actors need to resist the temptation to spend any
more time either on political posturing on these matters or on over-simplifications that erode
the quality of discussion (i.e., IP is always good for development; IP is always bad for develop-
ing countries; IP technical assistance is always good for development; or, more IP protection is
always better).

We know that development is a multi-faceted concept that comprises multiple public policy
objectives. In 2006, the starting point for discussion must be the acknowledgement that an IP
policy that is good for one aspect of development may compromise the achievement of an-
other, and an IP policy that works at one stage of development may at another point constitute
a constraint. Only with this nuanced approach will there be scope for intelligent consideration
of the most forward-looking proposals on the table, including calls for development impact
assessments of proposed new international norms, and new strategies for promoting access to

knowledge and protecting information in the public domain.

In 2006, WIPO member states will also need to engage substantively with proposals for
institutional mechanisms that ensure development retains the organisational priority it de-
serves on a systematic, long-term basis. Here, lessons — good and bad — from the experience of
other international organisations in ‘mainstreaming’ cross-cutting objectives into their work
may be instructive — whether development in the WTO context, gender at the World Bank,
or poverty alleviation at the IME

Build Cross-regional Coalitions and Alliances at the Multilateral Level
Advancing the WIPO Development Agenda will demand greater effort among all stakeholders
to understand different perspectives, solve problems and build consensus where possible. In
2006, the supporters of the Development Agenda — among them both developing and some
developed countres — must devote more energy to bolstering and expanding their coalitions
and looking for alliances among industry, civil society and countries that share particular
interests.

With billions of dollars on the table, the determination of the most powerful states to defend
and advance their share of the global knowledge economy for commercial interest groups will
continue to translate into intense pressures on developing countries to defect from coalitions
and/or adopt positions preferred by key developed countries and industries — ranging from
promises of more aid, letters to presidents, and efforts to sideline Geneva diplomats in favour
of less politically-aware officials in capitals. These forces are most difficult to resist for those
countries most dependent on WIPO and others for development financing. In this context, it
is imperative that the more active and better-equipped developing countries and development
advocates devote greater attention throughout the year to talking with, listening to and ex-
changing views with a broad range of members — from the poorest to the richest.

Monitor and Transform Procedural Matters at WIPO

Procedural challenges at WIPO can be expected to continue over the coming year. Reflecting
on the 2005 WIPO Assemblies, one delegate likened WIPO to a DisneyWorld — a virtual
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reality in which things are never quite as they seem. Although the Secretariat keeps assuring
countries that WIPO is indeed the member-driven organisation they expect, even the most
sanguine observers concur that the WIPO Secretariat has a distinctive organisational culture.
In the past year, closer scrutiny of WIPO’s activities by members and external observers has
brought to the publics attention a pattern of exceptional and sometimes undue influence on
the intergovernmental processes which are supposed to govern its workplan and norm-setting
activities (evidence of a series of financial and management irregularities has also emerged).

Fairer, more transparent processes will require action from members and also from the Secre-
tariat. The accountability of WIPO and its member-driven character relies on the commit-
ment of member states to attentive, constructive and probing engagement in its work. Ge-
neva-based negotiators need to keep their capital-based colleagues within and beyond the IP
office better-informed of the range of issues and processes in play —and to stand their ground
on matters of process. Where resources are limited, developing countries will need to share and
delegate responsibility for following the technical but politically significant aspects of WIPO’s
work (including the organisation’s programme and budget process and its new audit proce-
dures).

To guard against pressures from commercial interests and powerful members that might
prejudice the Secretariat’s neutrality, the membership needs to consider institutional reforms
that promote greater transparency and clarify procedures. It also needs to devise mechanisms
to ensure the Secretariat consults with a broader range of external stakeholders than its tradi-
tional constituency of IP holders. To this end, the Committee could call for an exploration of
the best practices of other UN agencies for soliciting external input and increasing the quality
of its engagement with the full range of stakeholders — including improved communications,
more opportunities for dialogue, greater opportunities to make materials available to WIPO
member states and greater use of expertise from a diverse range of perspectives.

Harness Public Interest and Expertise in Multilateral and National
Policy-making Processes

Finally, the Development Agenda discussion will benefit from intensified efforts to harness
public interest, expertise and support both at WIPO and at the national level. Across the
international system, consultation with key stakeholders is now considered a basic requisite for
evidence-based, fair and predictable international processes. In 2006, the three-day informal
open forum on all issues related to the proposed Substantive Patent Law Treaty provides an
opportunity to test one of the recommendations of the elaborated Development Agenda
proposal: public consultation on WIPO’s norm-setting activities. To achieve success, the fo-
rum will have to enable member states to properly weigh the merits and pitfalls of proposed
norms, consider different options and hear from the diversity of perspectives necessary to
devising a balanced approach. Non-governmental observers, for their part, should take up the
opportunity to provide substantive inputs, and to elaborate and evaluate the various proposals.

The quality of discussions in WIPO will also depend on the commitment of member states to
consultative national level policy-making processes that engage the full range of relevant
domestic ministries and key non-government stakeholders from industry, civil society and
academia. More effective and better-informed domestic processes will help all countries de-
velop more coherent domestic IP policy strategies, ensure that international positions reflect
the broad range of national interests and maintain consistent international strategies. More
systematic interaction and linkages between analysts in the fields of IP, investment, innova-
tion, development, and science and technology is one necessary step. In developed countries,
industry, academics and civil society groups need to continue to push for both domestic IP
policies and international IP agendas that reflect and balance the diversity of industry inter-
ests, public concerns and international responsibilities.

A More Enabling Disposition from the WIPO Secretariat
It is no secret that the launch of the Development Agenda was not welcomed by all within the
WIPO Secretariat. Many felt the call for the Development Agenda reflected a misunderstand-
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ing or lack of appreciation for the organisa-
tion’s work. Within the Secretariat, the more
forward-looking staff believe that the or-
ganisation ought to be less defensive and
instead embrace the Development Agenda
as an opportunity to bolster WIPO’s long-
term relevance and credibility. They under-
stand that increased engagement by devel-
oping country member states must be wel-
comed as crucial to the organisation’s vital-
ity and viability. In the coming year, the
success of the Development Agenda will rely
on those with such a vision to take greater

leadership.

WIPO’s greatest challenges emerge not, as
staff at the Secretariat often appear to fear,
because it is failing to generate higher IP
standards quickly enough, but because it is
yet to respond to the changing needs of
many of its members, the growing public
interest in its work, and the fact that its
activities have a far more critical influence
on the direction and outcomes of global
economic activity and social welfare than
ever before.

As the knowledge-economy expands, a
growing number of government agencies,
scientists, public-interest groups and indus-
tries — from both developed and develop-
ing countries — share common priorities and
concerns with respect to IP policy that defy
a North-South divide. The convergence of
interests and potential coalitions vary from
issue to issue, but it is clear that as new tech-
nologies and business models alter economic
dynamics, the pressure to properly explore
the range of possible options for promoting
innovation, creativity and economic dyna-
mism are here to stay — whether through
altering the approach to IP policies, using
such policies more creatively, or looking be-
yond them.

To be sure, many countries still need basic
assistance, education and training on the
implementation of international IP obliga-
tions, the options before them, and the costs
and benefits of different approaches in light
of their development goals. But they need
advice that provides them access to the best
available thinking. A sustainable long-term
vision for WIPO thus must be one that fo-
cuses on broadening the Secretariat’s exper-
tise, taking up the most cutting-edge con-

Continued on page 26
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ceptual issues, acknowledging that there
are no simple answers, reflecting on chang-
ing business realities, and engaging with
innovative new ideas. This approach would
open up the scope for WIPO to raise its
international profile as a thoughtful player
in global policy debates.

In moving toward this broader vision, the
WIPO Secretariat will find that it attracts
more enthusiasm and a broader constitu-
ency for its work. The recent admission of
a range of NGOs as WIPO observers pro-
vides the Secretariat and membership with

a new set of allies for more creative, forward-thinking work. A broad array of industries — both
IP holders and not —are showing a growing interest in WIPO’s work and looking to it for an
expanded vision. Many member states and stakeholders are signaling to the Secretariat that it
can rely on their support were it to respond more positively to calls for more thinking on new
international guidelines or norms on the public domain, on access to knowledge, and for new
approaches to stimulating and rewarding medical R&D.

Taking seriously its mandate as a UN specialised agency, WIPO would also find allies in other
international and regional organisations if it devoted more energy to collaborating with their
efforts related to the future of innovation, creativity, technological development and access to
technologies and information.

Carolyn Deere is a Research Associate at the Global Economic Governance Programme at the University of
Oxford where she leads it project on development and the global trading system.

Biological Resources Access Treaty a Step Closer

A possible framework is starting to emerge for accessing genetic resources and sharing the benefits arising from their use under the Convention on

Biological Diversity (CBD).

After a tough meeting in early February
2006, the Ad Hoc Working Group on Ac-
cess and Benefit-sharing agreed to send draft
recommendations on an international re-
gime on these controversial issues for the
consideration of the parties to the CBD,
which are to meet in Curitiba, Brazil on

20-31 March 2006.

The nature, sufficiency and methodology
of certificates of origin, source or legal prov-
enance, and whether such certificates should
be linked to a mandatory disclosure require-
ment in patent applications, were at the
centre of the working group’s deliberations.
Lack of agreement on whether the new re-
gime should be legally binding led to the
bracketing of substantial parts of the draft
legal text. The term ‘legally binding’ was
dropped from the title of the draft text sent
to Curitiba.

The African Group, the Group of Like-
minded Mega-diverse Countries and Latin
American countries supported a Chair’s text
—which included language on objectives,
scope, ownership, accessing genetic re-
sources, accessing traditional knowledge,
benefit-sharing, certificates of origin and
other measures — as a good basis for nego-
tiations on an international regime. Aus-
tralia, New Zealand, Korea and the EU,
however, said the text moved too fast in
the direction of a legally-binding instru-

ment. Together with Switzerland, Canada, the US and Japan, they suggested that more re-
search and studies were necessary, for example analysing gaps in the international governance
of access and benefit-sharing and exploring what certificates of origin, source or legal prov-
enance could entail. They stressed that while the Chair’s draft could be used for discussion on
an international regime, it should not be forwarded on to the CBD Conference of the Parties
(COP) as a proposed protocol.

Difficult negotiations followed, during which Australia, the EU and Canada objected to a
revised draft on the grounds that it still did not reflect the views they had expressed verbally
and submitted in writing. In the end, delegates proceeded to bracket large parts of the text to
signal lack of agreement on a number of key provisions. For example, the title of the section
reading ‘access to genetic resources’ was placed within square brackets owing to developing
country concerns that a section should not be committed to providing such access; rather, they
suggested that references to access be embedded in measures to govern and regulate the means
by which admission to use genetic resources is granted. Several developed countries, however,
stressed that the regime was as much about ensuring access to biological resources as benefits.

Certificates Subject of Focused Talks

Many delegates suggested that the international regime could potentially add value by creat-
ing a system for internationally standardised certificates of origin and/or legality. A number of
developing countries rich in genetic resources acknowledged that certificates of provenance
could be useful, but argued that they would not make a real difference unless national intel-
lectual property rights legislations were mandated to require such certificates as a means to
disclose the origin of the resource, the existence of prior informed consent to access and
benefit-sharing arrangements as prerequisites for the granting of patents.

The developed country group resisted demands to include a provision on disclosure require-
ments in patent applications in the text, defending its position on similar grounds it used at
the WTO Hong Kong Ministerial Conference in December 2005 and at meetings at the
Council for Trade-related Aspects of Intellectual Property Rights (TRIPS) on the TRIPS-CBD
relationship. Some suggested that an amendment to WIPO’s Patent Co-operation Treaty could
allow for a requirement on disclosure of source in national legislation. Others, including the
US — which is not party to the CBD — argued that intellectual property rights regulations
should not be reformed at the international level. Developing countries’ oft-stated conviction
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that disclosure of origin requirements in patent rules could ensure compliance with prior
informed consent and mutually agreed terms goals, and their interest in incorporating some
element of this debate into the text sent to the Curitiba meeting, led to lengthy discussions on
whether the CBD was the appropriate forum to address this issue.

Nonetheless, delegates eventually agreed that a CBD instrument that includes internation-
ally-approved certificates of origin could help achieve the mandate given to the working
group. After consideration of the possibility of a web-based certification system that would
facilitate permits on an individual basis (some raised concerns about Internet access and
administrative costs), delegates agreed to recommend that CBD parties establish an ad hoc
technical group, consisting of government-nominated experts, to consider possible options
on the form and content of an international certificate of origin/source/legal provenance. The
text sent to the COP includes a section on certificates, but all references to their coverage or
the issuing authority remain bracketed.

Fate of Derivatives Still Unclear

Working group members were also split on whether derivatives of biological resources should
be covered by the text. Developing countries argued that since derivatives of genetic resources
were more often commercialised that the resources as such — mostly without benefits flowing
back to the communities that provided them — derivatives must be part of any agreement that
aims to ensure fair and equitable sharing of the benefits arising out of the utilisation of genetic
resources, as required by the objectives of the CBD. Developing countries were split on
whether benefit-sharing conditions should be determined nationally, or described in detail in
the agreement.

Indigenous, Industry Groups Interested

Indigenous participants underlined the need for prior informed consent and mutually agreed
terms in setting up specific access and benefit-sharing deals on knowledge originating from
indigenous or traditional communities. Although the negotiations take place between gov-
ernments, indigenous representatives said they were a key group of constituents and their
views should be heard and taken into account.

The EU brought a last-minute proposal to the table calling on the working group to continue
to support the participation of mandated indigenous and local community representatives,
by incorporating them as participants in informal groups and debates during the negotiations
on the international ABS regime. However, owing to the last-minute nature of the proposal
and resistance from Argentina, Mexico and others, it was not included in the official recom-
mendations, but will instead by included in the meeting report so that it can be discussed at
the COP. Similarly, Canada asked at the last minute to submit its own, slightly toned down
version of the EU statement and the Chair agreed to add it to the report.

Discussions on the international certificate of origin, source, or legal provenance, as well as
compliance with prior informed consent and mutually agreed terms were closely followed by
industry representatives, who are largely opposed to disclosure requirements in patent appli-
cations. These observers included the International Chamber of Commerce, the American
Biolndustry Alliance (ABIA), the Biotechnology Industry Organisation, the Pharmaceutical
Research and Manufacturers of America (PhRMA), as well as individual companies involved
in biotech research and production.

Adoption in 2008?

Referring to the recommendation to set up the ad hoc technical expert group, several devel-
oping countries expressed frustration at the calls for yet more analysis and the bracketing of
key parts of the draft text. However, Desh Deepak Verma of the Indian Ministry of Environ-
ment and Forests said developing countries were pleased that the process had not been
derailed. He doubted that a decision could be reached in Brazil but said all the elements were
now ready for discussion and, hopefully, the adoption of an international access and benefit-
sharing regime at the CBD’s next Conference of the Parties in 2008.
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Bridges — Meeting Calendar and Resources

WTO Meetings

Mar. 10  Council for Trade in Goods
Mar. 13-17 Rules Week*

Mar. 14-17 Council for TRIPS — Regular session followed
by Special Session*

Mar. 15-17 Committee on Technical Barriers to Trade
Mar. 16  Sub-committee on Least-developed Countries
Mar. 17 Dispute Settlement Body

Mar. 20-24 NAMA Week*

Mar. 20-24 Agriculture Week*

Mar. 21-22 Dispute Settlement Body — Special Session*
Mar. 27 Services Week (continues to 7 April)

Mar.27  Sub-Committee on Cotton

Mar. 28 ~ Committee on Regional Trade Agreements
to Apr. 4

Apr.5-7  Negotiating Group on Trade Facilitation

Apr. 18-21 Agriculture Week*

Apr. 19-21 NAMA Week*

Apr.24  Negotiating Group on Rules (cont. to 5 May)
Apr. 24-25 Dispute Settlement Body — Special Session*
Apr.24  Sub-committee on Cotton

* Negotiating session under the Doha Round

Other Meetings

Mar. 10-11 G-6 Ministerial Meeting on Doha Round
London  Modalities

Mar. 20-21 FAO/UNCTAD Workshop on the WTO and
Geneva  Fisheries
hetp://www.fao.org

Mar. 20-31Eighth Meeting of the Conference of the Parties
Curitiba  to the Convention on Biological Diversity

http://www.biodiv.org/

May 1-2  Fourteenth Session of the UN Commission on
New York Sustainable Development
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Selected Documents Circulated at the WTO

Dispute Settlement. 23 February 2006. India — Anti-dumping Meas-
ures on Batteries from Bangladesh. Notification of a Mutually Satisfac-
tory Solution (WT/DS/306/3)

Dispute Settlement. 13 February 2006. United States — Tax Treat-

ment for Foreign Sales Corporations. Report of the Appellate Body.
Second compliance review (WT/DS109/AB/RW2)

Dispute Settlement. 17 January 2006. United States — Laws, Regu-
lations and Methodology for Calculating Dumping Margins (‘Zero-

ing). Notification of an appeal by the European Communities
(WT/DS294/12)

Dispute Settlement. 9 January 2006. Chile — Price Band System and

Safeguard Measures Relating to Certain Agricultural Products. Re-
quest for a compliance review by Argentina (WT/DS207/18)

Low, Patrick; Piermartini, Roberta and Richtering, Jurgen. October

2005. Multilateral Solutions to the Erosion of Non-reciprocal Prefer-
ences in NAMA. WTO Working Paper

Other Selected Resources

Adelphi Research et al. October 2005. Is the WTO the Only Way?

Safeguarding multilateral environmental agreements from international

trade rules and settling trade and environment disputes outside the
WTO. AR, FoE and Greeenpeace. Brussels

Djankov, Simeon; Freund, Caroline and Pham, Cong. January 2006.

Trading on Time: Reforms in Developing Countries That Can boost
Exports. World Bank. Washington D.C.

Hertel, Thomas and Winters, Alan. January 2006. Poverty and the
WTO: Impacts of the Doha Development Agenda. Palgrave UK

ICTSD et al. December 2005. Disclosure Requirements: Ensuring
Mutual Supportiveness between the WTO TRIPS Agreement and
the CBD. ICTSD. Geneva

Organisation for Economic Development and Co-operation. Decem-

ber 2005. Subsidies: A Way Towards Sustainable Fisheriess OECD
Policy Brief. OECD. Paris

Organisation for Economic Development and Co-operation. Novem-
ber 2005. Tackling Trade in Agriculture. OECD. Paris

Roffe, Pedro; Tansey, Geoff and Vivas-Eugui, David (eds). January
2006. Negotiating Health. Earthscan. London

South Centre. February 2006. South Centre Analysis of the Hong
Kong Ministerial Declaration. South Centre. Geneva

Walls, Matthew and Vis-Dunbar, Damon. November 2005. The Stand-
still in Subsidies — Update. International Institute for Sustainable

Development. Winnipeg
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