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1 This note has been prepared upon the request of the Working Party on Professional Services
a its informa meeting on 22 May 1996. It raises what appear to be the main issues concerning the
relevance of the Agreements on Technical Barriersto Trade (TBT) and Import Licensing Procedures
to the development of disciplines relating to qualifications, technical standards and licensing pursuant
to paragraph 4 of Article VI of the GATS. The note focuses on the applicability of the normative
approaches of thetwo Agreementsto the categories of measures covered by ArticleVI:4 with particular
reference to the accountancy sector. It builds on an earlier introductory paper by the Secretariat* which
outlines how a number of basic concepts and principles are made operational in the two agreements.
Thenote does not represent an exhaustive account of theissuesthat need to be addressed in this context,
nor is it meant to be an authoritative interpretation of the provisions of the GATS.

2. The note consists of four sections. Thefirst providesabrief description of the scope of GATS
Article VI:4 and of the TBT and Import Licensing Agreements. The second is a description of the
key elements of the TBT Agreement and an anaysis of their applicability to the measures referred
toin Article VI. Thethird section examines the relevance of the disciplines of the Import Licensing
Agreement to the GATS requirement that licensing procedures should not in themselves constitute a
trade restriction.  The fourth and final section attempts to summarize the main issues which emerge
from the paper and which may require further consideration and discussion by Members.

I SCOPE OF ARTICLE VI.4 AND THE TBT AND IMPORT LICENS NG AGREEMENTS

3. Paragraph 4 of Article V1 of the GATS calls upon the Council for Tradein Servicesto develop
any disciplines necessary to ensurethat measuresrelating to qualification requirementsand procedures,
technical standards and licensing requirements and procedures do not constitute unnecessary barriers
totradein services. Measures falling within the scope of ArticleV1.4. areintended to serveregul atory
or other public policy objectives. Their purpose is not to restrict trade, and if they have incidental
restrictive effects on trade, Article VI requires that these effects should be the minimum compatible
with achievement of thedesired policy objective. Nor should ArticleV 1.4 measureshavediscriminatory
effects, as between foreign and domestic servicesand service suppliers.? Measures are legitimate under
Article VI so long as they meet the requirements of Paragraph 4. By contrast, measures intended
to restrict trade and/or to discriminate between national and foreign suppliers are deat with under
Article XVI, Article XVII and the Annex on Article Il Exemptions.

4, Itis useful to distinguish between the different categories and sub-categories of measures covered
by Article VI:4:

- Qualification requirements: these comprise substantive requirements which a
professiona service supplier is required to fulfil in order to obtain certification or a

See document SY'WPPS/'W/6 Background Information on the Agreement on Technical Barriers to Trade
and the Agreement on Import Licensing Procedures.

0Of course it is possible that a domestic regulation which is not intended to discriminate againgt foreign suppliers
could do soin practice. In such cases, where there isarelevant scheduled commitment the national treatment
obligation could be invoked in dispute settlement to secure reform of the measure.

3Three requirements are stated in Article \V1:4, which are not intended to be exhaugtive, and must be: (i) based
on objective and transparent criteria; (ii) no more burdensome than necessary to ensure the quality of theservice;
and (iii) in the case of licensing procedures, not in themselves a restriction or the supply of the service.
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licence. They normally relateto matters such as education, examination requirements,
practical training, experience or language requirements.

- Qualification procedures: these are administrative or procedural rulesrelating to the
administration of qualification requirements. They include procedures to be followed
by candidates to acquire aqualification, including the administrative requirements to
bemet. Thiscoversinter aliawhereto register for education programmes, conditions
to be respected to register, documents to be filed, fees, mandatory physica presence
conditions, dternative waysto follow an educationa programme (e.g. distance learning),
aternative routes to gain a quaification (e.g. through equivalences) and organizing
of qualifying examinations, etc.

- Licensing requirements: these are substantive requirements, other than qualification
requirements, with which a service supplier is required to comply in order to obtain
forma permission to supply a service. They include measures such as residency
requirements, fees, establishment requirements, registration requirements, etc.

- Licensing procedures. these are administrative procedures relating to the submission
and processing of an application for a licence, covering such matters as time frames
for the processing of a licence, and the number of documents and the amount of
information required in the application for a licence.

- Technical standards: thesearerequirementswhich may apply bothtothecharacteristics
or definition of the service itself and to the manner in which it is performed. For
example, a standard may stipulate the content of an audit, which is akin to definition
of theservice; another standard may lay down rules of ethics or conduct to be observed
by the auditor.

5. The basic requirement in Article VI:4 is that domestic regulatory measures in services should
not be formulated or applied in such away as to create unnecessary trade barriers resembles the core
disciplines of the TBT Agreement, which has established, for the first time, internationally accepted
rulesgoverningthedrafting, adoption and certification of product standards. The Agreement’ sobjective
isto ensurethat technicd regulations, voluntary standards and conformity assessment procedures adopted
for reasons of safety, health, consumer and environmental protection, or for other purposes, do not
constitute unnecessary obstacles to trade.

6. Under the TBT Agreement technical regulations lay down product characteristics and their
production methods, compliance with them is mandatory. Voluntary standards also specify product
characteristics, but compliance with them is not mandatory. Conformity assessment procedures are
measures applied to determine whether relevant requirements pertaining to technica regulations or
standards are fulfilled. There are clear similarities between these three types of measures and those
covered by Article VI:4 of the GATS. Technica standardsin the sense of Article V1:4 would presumably
cover both technical regulations and voluntary standards in the sense of the TBT Agreement.
Qualification requirements in the GATS are also analogous to technical regulations in that they set
mandatory standardsfor the qualifications demanded of service suppliers. Similaritiescan also be seen
between conformity assessment procedures under the TBT Agreement and certain qudlification procedures
under Article VI:4 in that both embody administrative and procedural rules which aim at verifying
compliance with substantive mandatory regulations.
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7. The Agreement on Import Licensing Procedures covers adminigtrative procedures used in import
licensing regimes which require a licence as a prior condition of importation. The Agreement is
concerned only with procedural requirementsand not at al with theobjectivesor criteriaof thelicensing
regime. The disciplines of the Agreement which address non-automatic import licensing require that
import licensing procedures do not constitute restrictions in addition to those which they administer
(e.g. quantitative restrictions). Similarly, the aim of developing any more detailed GATS rules on
licensing would be to ensure that licensing procedures in services, like import licensing procedures
for goods, aretransparent, predicable, impartially administered and not more burdensomethan strictly
necessary.

I. IMPLICATIONS FOR SERVICES OF THE MAIN ELEMENTS OF THE
TBT AGREEMENT

8. Thedisciplinesof theTBT Agreement aim at striking abalance between thefreedom of Member
countries to adopt and implement regulations which are deemed necessary to achieve legitimate policy
objectivesand ensuring that such measures do not constitute unnecessary barrierstotrade. Article VI:4
of the GATS is based on the same normative approach, requiring that domestic regulatory measures
do not constitute unnecessary barriers to trade in services. This part of the note describes five key
elements of the TBT Agreement and explores their applicability in the Article VI context.

) L egitimate policy objectives

9. The Agreement lays down that technical regulations shall not be more trade-restrictive than
necessary to fulfil a legitimate objective, taking into account the risks non-fulfilment would cresate.
In assessing such risks, a number of criteria are cited as relevant, including available scientific and
technical information, related processing technology and intended end-uses of products. This is not
intended to be an exhaustive list. In addition, technical regulations shall not be maintained if the
circumstances or objectives giving rise to their adoption no longer exist, or if changed circumstances
or objectives can be addressed in a less trade-restrictive manner.

10. Article2:2 of the Agreement containsan indicativelist of what are considered legitimate policy
objectives. Theseinclude: national security requirements, the prevention of deceptive practices and
the protection of human health or safety, animal or plant life or health, or the environment. This
approach implies that other policy objectives may be considered legitimate, but what they are and the
procedure by which they may be identified as such is left open in the drafting of the provision.*

11. An important question facing the Working Party is whether the same approach of avoiding
an exhaustive delineation of public policy objectiveswould be appropriatein GATS. At present, little
in Article VI directly addresses the abjectives of regulatory interventions. Article VI1:4(b), however,
states that domestic regulatory requirements must be not more burdensome than necessary "to ensure
thequality of theservice". Members of the Working Party might wishto consider whether itisdesirable
toidentify any further "legitimatepolicy objectives’. Of particular relevanceintheArticle VI:4 context
isthe question whether any such objectiveswould be defined at ageneral level applicableto all services
sectors, or would beidentified at a sector specific level. For example, ensuring the quality of services
is surely a valid general objective, while in the case of accountancy more specific objectives might
also be elaborated.

“If the Agreement were to provide an exhaustive listing of policy objectives, it would implicitly determine
the legitimacy of al interventions defended on public policy grounds. Thetradition of GATT has been to avoid
guestioning the non-trade objectives of governments, except in Article XX where an exhaustive list of grounds
for departing from GATT obligations is provided.



SWPPSW/9
Page 5

(i) Assessment of whether a regulation is more trade-restrictive than necessary

12. Article 2:2 of the TBT Agreement requires that technical regulations shall not be more trade
restrictive than necessary to fulfil alegitimate objective. A measure that has the effect of restricting
trade can be considered " necessary" only if thereisno aternative measureless disruptive of tradewhich
aMember may reasonably be expected to employ to achievethe samepolicy objective. Asnoted above,
Article VI:4isaso framed in terms of an obligation to avoid creating unnecessary obstacles to trade.
The Working Party might wish to consider whether it would be desirable to elaborate further upon
this notion, either in ageneral or a sector-specific context. Some considerations that might be relevant
in each of the regulatory domains covered by Article VI:4 are set out below as they apply to the
accountancy Sector.

- Quadlification requirements

13. Quadlificationrequirementsareoften considered to consi st of threemain components: education,
examinations and experience. In the accountancy sector, for example, education refers to the body
of knowledge acquired by accountants covering subjects such as audit, general accounting, cost and
management accounting, anaysisof financial statements, tax law, law of insolvency, etc. Accountants
also need to demonstrate that they have passed an examination of professional competence covering
both theoretical knowledge and evidence of the ability to apply that knowledge in practice. In most
countries there are aso requirements that in order to be authorized to practice accountants must have
completed a certain period of gpproved and supervised practical experience in an appropriate professiond
context.

14. There can be significant differences between countriesin thelevel of qualification requirements
pertaining to the above three areas. Such differences, which may make it difficult for foreigners to
meet the requirements, are often non-discriminatory and simply reflect the complexity of the economy
in question or the nature of the functions required of accountants under nationa law. In caseswhere
qualification requirements may be consideredto haveadiscriminatory effect (for example, thosewhich
specify that in order to be certified, studies must be undertaken at specific educational institutions or
that prior residency must have been undertaken within the country concerned for defined periods),
it should be borne in mind that the GATS national treatment provision (in sectors where scheduled
commitmentshavebeen made) in principleprovidesrecoursefor ngwhether requirementswhich
may not have been drawn up with the intention of excluding foreign practitioners do discriminate in
practice.

15. In thelight of the potentially broad application of Article XVII of the GATS, Members of the
Working Party might wishto consider what isentailed by ensuring that non-discriminatory qualification
requirements should not be unnecessarily burdensome. In doing so, it should be borne in mind that
qualifications may necessarily and properly vary from country to country - in terms of the content,
length and rigour of educationa and examination systemsaswell as of the nature and extent of required
experience - and that it is unlikely to be possible to reach a common, detailed definition of what is
overly burdensomefor all countrieswith respect to aparticular service. Nevertheless, Members might
find it useful to examine a few obvious examples what could be considered to be more burdensome
than necessary. In thisregard, Members might wish to consider whether it would be useful to make
provision for a consultation process in which they would be able to meet and discuss differences over
issues for which specialised, technica information may be necessary, analogous to the procedures for
technical expert groups in Article 14 and Annex 2 of the TBT Agreement.
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- Licensing requirements

16. Licensing requirementsarewidely usedinregulating servicesactivities. Accountancy services
are no exception. Apart from the requirement that a foreign accountant possesses the necessary
qualifications, anumber of other licensing requirements may beimpaosed by the competent authorities.
These may include a nationality condition, an establishment or residency requirement, membership
of aloca professional association, subscription to a professional indemnity insurance, and evidence
of sound moral and financial standing. It will be noticed that in thisillustrative list, referenceis made
to a nationality requirement which imposes a precondition on the foreign supplier that is not related
totheability to supply theservice. Such arequirement, which amountsto discrimination against foreign
suppliers, is subject to the market access and nationa treatment provisions of Articles XVI and XVII
respectively. Article VI:4, on the other hand, is concerned with those requirements which do not
discriminate between service suppliers of other Members nor in favour of service suppliers of nationa
origin.

17. For the purpose of developing any necessary disciplines on licensing requirements under
Article VI:4, the essential question seems to be how the Working Party could make use of the TBT
approach whereby legitimate public policy objectives are identified and a genera rule laid down that
domestic measures shall not be more trade-restrictive than necessary to fulfil the objective. Inrelation
to the accountancy sector, Members have identified a number of broad policy aobjectives - including
safeguarding the publicinterest, protecting the consumer and ensuring the quality of the service - which
apply to most and perhaps all of the licensing requirements which have been mentioned. In the light
of these objectives, it would seem reasonable to suggest that Members examine the possibility of
developing a multilateral consultation process (referred to in paragraph 15) through which licensing
requirements felt to be unnecessarily onerous may be examined.

- Technica standards

18. There is no definition of technical standards in the GATS but the work carried out in the
accountancy sector would suggest that standards in the area of trade in services apply not only to the
technical characteristics of the service itself (e.g. specifying methods of financia reporting) but also
to therulesaccording to which the service must be performed (e.g. defining theway acompetent auditor
should perform an audit including the type of checks he must perform, the way the work should be
documented and so on). This distinction is akin to that made in the TBT between product standards
and standards relating to production and process methods. In principle, all technica standards are
meant to serve legitimate policy objectives, a concept that has already been codified in the TBT
Agreement and isaso inherent in the underlying logic of ArticleV1:4. Also, the potentially restrictive
effect of such standardsiswell recognized in both tradein goods and trade in services. Consequently,
the main abjective of any disciplines on the use of such measuresis bound to be the same in both cases,
namely to ensure that such measures do not constitute unnecessary trade barriers.

19. Asin the TBT agreement, Article VI of GATS does not attempt to develop or formulate technical
standards. Standards areformulated and developed in response to changing legal, social and economic
environments and, reflecting sometimes widely differing circumstances around the world, quite
properly vary from country to country. Intheaccountancy sector , for example, countrieswith extensive
technica standards are generdly reluctant to recognise the work donein countries with markedly different
standards. Thefinancia statement of acompany audited in acountry of thelatter category will generally
have to be re-audited by local professionas in a country of the former category in order to comply
with the local legal requirements. One of the purposes of the work in the Working Party isto ensure
that the preparation and application of such standards do not unnecessarily restrict trade in fulfilling
their objectives. Useful guidance is offered by the TBT agreement, which has established rules governing
all stages of standards-related activities - drafting, adoption and certification - and it would seem
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reasonable to assume that the core principles of the TBT agreement, including the necessity or least-trade-
restrictivenesstest, would berelevant for devel oping disciplinesdesigned to prevent the use of technical
standards in services becoming more burdensome than necessary. Members may wish to consider
whether the main objective of the work of the Working Party with respect to technica standards should
be limited to the creation of rules to govern intergovernmental consultations over technica barriers
in services trade, or whether it should aim at developing disciplines which would cover al stages of
the standards process. At any rate, afirst step might be to consider what a technical standard is in
services, and what a working definition should cover.

(iii) Use of international standards

20. The TBT Agreement uses international standards as a benchmark for determining whether a
measureismoretraderestrictivethan necessary. It statesin Article 2:4that whererelevant international
standards exist or their completion isimminent, Members must use them, or therelevant parts of them,
as a basis for their technical regulations except when they would be an ineffective or inappropriate
meansof fulfillinglegitimateobjectives. Factorsthat might justify national departuresfrominternational
standards include fundamental climatic or geographical factors or technological problems.

21. The TBT Agreement establishes a rebuttable presumption that national technical regulations
do not create unnecessary trade barriersif their purposeis the fulfilment of alegitimate objective and
they are drafted in conformity with relevant international standards. In order to reduce unnecessary
obstacles to trade, Members are encouraged to use relevant international standards with a view to
harmonizing their technical regulations, standards and conformity assessment procedures on as wide
abasis as possible. International standards are defined broadly under the TBT Agreement and cover
both standards prepared by the international standardization community which are based on consensus,
aswell as documents that are not based on consensus. In addition, Members are obliged to participate
actively "within the limits of their resources' in the work of appropriate international standardizing
bodies.

22 Article VI:5 of the GATS provides that in determining whether aMember's domestic regulations
are in conformity with the Article V1:4 criteria, account shall be taken of international standards of
relevant international organizations applied by that Member. Furthermore, according to GATS
Article VII:5, wherever gppropriate, Members shal work in cooperation with relevant intergovernmentd
and non-governmental organizations towards the establishment and adoption of common internationa
standards for the practice of relevant services trades and professions. The current provisions in the
GATSdo not go asfar asthe TBT agreement in laying down a genera obligation on Members to use
international standardswhen they are available, thereby establishing a rebuttable presumption that any
measure which is consistent with internationa standards would be considered not to create an unnecessary
obstacletotrade. Nevertheless, theGATSobligationsinthisareado seemto pointinasimilar direction.

23. In the course of its deliberations on accountancy, a sector in which anumber of international
standardsfor practice and qualification have been established, the Working Party hasreceived briefings
and documentati on on thedevel opment and promotion of international standardsin accounting, auditing,
education and ethics. Taking the example of international accounting standards, Members have been
made aware that the International Accounting Standards Committee, in cooperation with other professiona
and regulatory bodies, has devel oped internationa accounting standards and is a the sametimeimproving
existing standards and issuing new ones. The general impact of the work so far has been to foster
a greater awareness among Members of the use of international standards as a basis for financial
disclosure and reporting requirements as well as for other regulatory purposes.
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24, The Working Party's focus is, of course, on how to avoid any unnecessary trade-distorting
effects of standards, for example through disparities in different national standards or insufficient
information on technica requirements relating to standards. Given the information that has been
generated in the Working Party, would Members fed that they have a sufficient basisto draw preiminary
conclusionsregarding theapplicability of the TBT approach onusing international accounting standards
as abenchmark for determining whether national standards may be more burdensome than necessary
to achieve a legitimate policy objective? If such an approach were to be considered appropriate in
the context of possible disciplines on technica standards in accountancy, there would be other related
guestions to address. These include whether the use of internationa standards should be mandatory,
and whether such use would establish a rebuttable presumption that the measure in question does not
constitute an unnecessary obstacletotradein services. A TBT type approach in the sector could mean,
for example, laying down ageneral obligation on Membersto use International Accountancy Standards
as such, or as a basis for their own standards on financial reporting, or even to require companies
to reconciletheir financia statement with international accountancy standards whenever the standards
used are different.

25. On-going work by the accountancy profession in the area of international qualifications and
educational guidelines could have implications for the work on qualification requirements. IFAC is
involvedinthe preparation of ethical standardsaswell asinternational education guidelineswhich cover
continuing professional education; education and training requirements for accounting technicians;
pre-qualification education, test of professiona competence and practical experience of professional
accountants; and professional ethics. Members might wish to consider whether these guidelines could
be used asinternationa standards for the purposes of ng whether and to what extent qualification
requirements might be considered to be unnecessary abstacles to trade in terms of Article VI:4.

26. The Working Party has, in conformity with its mandate, focused its work on better understanding
the use of internationa standards in the accountancy sector. Members might wish at some point to
examine the implications of other global standards. The best known international standards are the
SO 9000 series, which are generic guidelines for quality management and quality assurance in both
manufacturing and servicesindustries. Anexamination of such widely recognized international quality
assurance standards may be helpful in ng, among other things, the trade restrictiveness of licensing
processes for service suppliers.

(iv) Notification requirements

27. TheTBT Agreement stipulatesthat if Membersdo not avail themsel ves of relevant internationa
standards, or if such standards do not exist, certain procedura requirements must be met in those cases
where the intended technical regulation may be expected to have a significant effect on trade. These
includetherequirement that prospective standards must be notified to other Membersthrough theWTO
Secretariat at asufficiently early stageintheir drafting (generally at least sixty daysprior to their formal
adoption) so as to allow reasonable timefor other Members to make comments. Such comments must
be taken into account before the adoption of the regulations or conformity assessment procedures.

28. Article Il of the GATS (Transparency) contains a number of obligations such as publishing
or making publicly available information on measures of general application and the establishment
of enquiry pointsto providespecificinformation on servicesregul ationsto other Membersuponrequest.
However, the only notification requirement Article 11l contains is in paragraph 3, where Members
arerequired to notify new, or changesto existing, regulationswhich significantly affect tradein sectors
covered by their specific commitments. A relevant question to consider for the purpose of devel oping
disciplines under Article VI:4 is whether more substantia transparency requirements should be eaborated
in relation to certain types of services regulations, particularly by way of notification. For example,
should dl regulations relating to qudification requirements, technica standards and licensing requirements
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be notified to the WTO? Or should such a requirement cover only certain sub-categories of those
regulations? Also, should such arequirement cover all services sectors, or should it cover only sectors
and sub-sectors where specific commitments are undertaken?  Should certain regulations
(e.g. qualification requirements and/or technical standards) be notified prior to their adoption so that
other Members of the WTO would have the opportunity to comment? And if so, to what extent would
the notifying Member be expected to take such comments into account in the drafting of the regulation
in question? Needless to say, the answers to these questions might not be the same for all categories
of measures covered by Article VI:4, nor for al services sectors.

(V) Application of conformity assessment procedures and their mutual recognition

29. Under the TBT agreement, conformity assessment refers to any direct or indirect procedure
to determine that technical regulations or standards are met. Such procedures may relate to sampling,
testing andinspection; evaluation, verification and assurance of conformity; registration, accreditation
and approval; or any combination of the above.

30. In view of the fact that multiple testing, inspection and certification of products exported to
different countries increases business costs and uncertainty, and creates unnecessary barriersto trade,
the TBT Agreement lays down detailed rules with respect to conformity assessment procedures. In
essence, therules require that central government bodies accord access to the relevant procedures to
third country supplierson anon-discriminatory basis. Furthermore, the proceduresthemselves should
not become unnecessary trade obstacles, meaning that they shall not be more strict or be applied more
strictly than is necessary to give the importing Member adequate confidence that products conform
with technical regulations or standards. Members are required to ensure that conformity assessment
procedures are undertaken and completed as expeditiously as possible, that information requirements
are limited to what is necessary to assess conformity, and that the siting of facilities used to assess
conformity is not such as to cause unnecessary inconvenience to applicants.

31. Article 6 of the TBT Agreement encourages Members to enter into negotiations on mutual
recognition agreements for conformity assessment and on acceptance of the results, of conformity
assessment procedures in other Members whenever possible, provided such procedures are considered
adequate and offer an assurance of conformity equivaent to their own procedures. The Agreement
recognises that prior consultations may be necessary in order to arrive at a mutually satisfactory
understanding regarding the competence of the relevant conformity assessment bodies. In that connection,
relevant guidelines or recommendations issued by international standardizing bodies are to be taken
into account.

32. The TBT rules governing certification of conformity with standards were drafted in part as
a response to the growing complexity of conformity assessment systems in many countries, which
increasingly imposed duplicative or discriminatory requirements for product certification and quality
assurance. Similar duplication discrimination or redundancy in thefield of serviceswould presumably
provejust asinhibiting of trade. Much work would appear to beneeded to devel op abasi c understanding
of the various procedures being used by Membersin different service sectorsto assess conformity with
particular standards. Inthe caseof accountancy services, theassessment of the conformity of the service
or of the services supplier with established standards is generaly not performed on an a priori basis
by any authority. It isthe accountant himself who declares that he has behaved according to ethical
rules and that the service complies with the requisite technical standards. Whenever checks are
implemented, they occur a posteriori and are conducted by the relevant professional bodies which,
aspart of their remit, often monitor the quality with which their membersperform their work, including
adherence to standards. It seems that the trend in this sector is towards closer supervision of
professionals, as schemeslike peer review and quality control programmes become more widespread.
As aresult, conformity assessment procedures will need to be adapted to this particular context to be
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of any relevance. In the case of a posteriori checks, for example, the issue is not the provision of
fair accessto such checksby foreign professionals but the prevention of the avoidance of such contrals.

33. The Working Party may wish to consider what further work isrequired in order to determine
the appropriateness of the approach of the TBT Agreement to conformity assessment, both at thegeneral
and sector level. More specificaly, it could be argued that certain quaification procedures bear
similarities to conformity assessment procedures as defined by the TBT Agreement. Both relate to
administrative and procedural requirements which aim to ensure conformity with other rules of a
substantive nature. Article V1:4 requires that such procedures shall not be more burdensome than
necessary to ensurethe quality of the service and that they should be based on objective and transparent
criteria A question the Working Party might wish to consider is whether future disciplines under
ArticleVI:4 should requirethat qualification procedures beno morestrict or be applied no morestrictly
than is necessary to give assurance of the fulfilment of quaification requirements. Might there also
bearequirement that qualification procedures be undertaken and compl eted asexpeditiously aspossible,
and that the information and documentation requirementsimposed on professionals of other Members
belimited to what is necessary to assess their fulfilment of the qualification requirements? Also, might
therebearequirement that the practical and logistical arrangements (e.g. placeand time of examination)
do not cause unnecessary inconvenience to applicants?

1. MAINELEMENTSOFTHE AGREEMENT ONIMPORT LICENSING PROCEDURES

34. The Agreement on Import Licensing Procedures defines import licences in Article 1:1 as
"administrative procedures used for the operation of import licensing regimes requiring the submission
of an application or other document (other than that required for customs purposes) to the relevant
administrative body as a prior condition for importation into the customs territory of the importing
Member". TheAgreement containsgeneral provisionsonimport licensing, aswell asspecific provisions
applying to automatic and non-automatic licensing procedures. Under automatic licensing procedures,
approval of an import licence application is "freely granted”, the intention being that licensing is
genuingly automatic, unrestrictive, non-discriminatory and prompt. Non-automatic licensing procedures
are associated with measures of arestrictivecharacter, or measuresaimed at fulfillingaparticular public

policy goal.

35. Thegenera provisions seek to reduce the scope for discrimination or administrative discretion
with regard to the procedures for both types of licensing. They require that rules for import licensing
procedures be neutral in application and administered in a fair and equitable manner. Regarding
formalities and documentation, the Agreement requires that:

- Rules and all information concerning procedures must be published, whenever
practicable, 21 days prior to the effective date of the requirement, but in any event
not later than the effective date. Any exceptions, derogations or changes in the rules
or the list of products subject to import licensing must be published, and copies of
these publications must be made available to the Secretariat. Members may make written
observationson licensing procedures and must be given the opportunity to discussthem
with the Member concerned.

- Application forms and renewal forms must be simple, and only such documents and
information considered strictly necessary for the proper functioning of the licensing
regime must be required upon application for a licence.

- Application procedures and renewa procedures must be smple, with areasonable period
allowed for the submission of licence applications;
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- The number of administrative bodies to be approached by an applicant in connection
with an application must be limited to one, except in strictly indispensable cases, and
in any event the number should not exceed three;

- Applicationsmust not berefused for minor documentation errorsand inadvertent errors
or omissions of a minor nature must not be unduly penalized.

36. An automatic licence should be issued without delay and in any case within a maximum period
of ten days after receipt of an application. The Agreement further stipul ates the conditions that must
be fulfilled for licensing procedures to be considered automatic. Regarding non-automatic import
licensing, the Agreement seeks to ensure that licensing procedures do not themselves increase the
restrictiveness of the measure being applied, and that there is transparency in measures adopted. The
Agreement includes the following principa rules for the administration and the alocation of non-
automatic licences:

- Transparency with respect to the allocation of licences and the administrative details
of thelicensingsystem: All informationrelevanttotheadministrationallocationcriteria
and functioning of the licensing system shall be published. For example, Members
using alicensing system to administer import quotas shall publish the overall amount
of quotas (in quantities and/or values) and the time specificity of the quotas. Where
guotas are alocated by country, the Member applying the restrictions shall promptly
inform al interested supplying Members of the quota dlocations. Overdl, the Agreement
requires Members to publish sufficient information for traders to know the basis on
which licences are granted and it also contains rules for the notification of new or
modified import licensing procedures.

- Eligibility for obtaining alicence: Eligibility for quota allocations viaimport licence
should be non-discriminatory. Any potential importer refused alicence is entitled to
an explanation of therefusal and to an appeal or areview of the decision in accordance
with the national legislation.

- Time period for processing applications: Licence applications shal in principle be
processed within 30 days if applications are considered on a first-come first-served
basis, and within 60 days if al applications are considered simultaneously.

37. It can be seen from the above that for non-automatic licensing procedures, administrative burdens
for importers must be limited to what is absolutely necessary to administer the measures to which they
apply and should not restrict or distort imports any more than would be expected from the measures
themselves.

38. As noted above, GATS Article VI:4 requires that licensing procedures do not in themselves
constitute arestriction to trade in services. Moreover, Article VI:3 states that where authorization
isrequired for the supply of aservice in respect of which a commitment has been made, the licensing
authoritiesmust inform an applicant of the decision regarding the application within areasonable period
of time. Thereis also an obligation to inform an applicant without undue delay of the status of the
application. Under GATS, licensing procedures may be designed to administer substantive regulatory
requirementsor traderestrictionssuch asthosefalling withinthe scope of Article XVI (e.g. alimitation
on the number of service suppliers). Alternatively, the grant of alicence may be aformality. This
distinction is akin to that made between non-automatic and automatic licensing in the Agreement on
Import Licensing Procedures.
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39. The paralel between what is contained or contemplated in GATS and the GATT approach
isclear - above dl in relation to the concern that licensing should not become an instrument of trade
restriction in its own right. Both agreements also seek to ensure that the administration of licensing
procedures is timely, transparent and impartial. Given these similarities, there would seem to be a
case for examining whether the more detailed provisions of the Agreement might provide guidelines
for thefurther development of Article VI disciplines. Members might wish to consider questions such
aswhether there should be an obligation to ensurethat application forms should beassimpleaspossible,
whether documentation and information requirements should be confined to what is considered strictly
necessary for the proper functioning of the licensing system, whether the number of administrative
bodies to be approached by an applicant in connection with an application be limited, and whether
there should be a time frame for the processing of an application. It should be noted, however, that
while all these questions might be relevant to disciplines on licensing proceduresin services generally,
in some cases the focus may need to be at the sectoral level. For example, the appropriate time limit
for processing a licence application may well vary from sector to sector.

V. SUMMARY AND CONCLUSIONS

40. This paper has examined key provisions of the TBT Agreement and the Agreement on Import
Licensing Procedures with aview to considering how far these Agreements can provide guidance with
respect to thework programmeon domestic regulationintradein servicesenvisaged under Article VI:4
of GATS. Strong similarities exist between the basic approach to regulatory interventions in the two
GATT 1994 Agreements and that adopted or contemplated in GATS. At agenera level, the clearest
similarity is in the attempt of the objectives of both GATT and GATS to ensure that regulatory
interventions and procedures are transparent, predictable, and no more disruptive or limiting of trade
than necessary to attain the desired policy objective. The rationale for this approach seems obvious,
considering the overal aim of both GATT and GATS to preserve and promote an open multilateral
trading system. But less obvious are the details of the requirements and procedures necessary to create
an appropriate regulatory environment.

41. Thetwo GATT 1994 Agreements have been honed into what they are today over many years,
starting in the 1970s. Their detailed provisions have been developed and refined in the light of
experience and changing needs. This paper does not start from the assumption that everything learned
and instituted on the goods side can simply be transposed into a services context, but it does suggest
that intrinsic smilarities between GATT and GATS make it useful, as astarting point for the Article VI:4
work programme, to consider how far it is possible to draw on accumulated experience. Similarly,
the Working Party on Professiona Services has spent a considerable amount of time examining regulatory
issues in the accountancy sector, and the insights accumulated through this exercise should also prove
useful in the more genera context of work on domestic regulation foreseen in Article VI:4.

42. A genera point seemsworth making about standards and licensing-rel ated i ssues in the context
of tradein services; because GAT Sdealswith service suppliersaswell as services, and because service
sectors are often more intensively regulated than goods sectors, there may be considerable variation
among sectorsin the nature of regulatory interventions. Therewill be natural limitsto the applicability
of genera rules and disciplines in the services area, beyond which sectoral specificity is inevitable.
Perhaps the greatest policy challenge is to construct as detailed a regulatory framework as possible
of generd applicability, and then base sector-specific rules about regulatory regimes on principles
enunciated at thegeneral level. Thiswould clearly be consistent with thefocusadoptedin Article VI:4.
Among the issues emerging from the paper that are summarized below, a supplementary question in
many cases has to do with identifying the appropriate degree of sectoral specificity. In order to avoid
repetition, this particular question has not been posed in every case that it is applicable.
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) Agreement on Technical Barriersto Trade

43. The foregoing discussion of the TBT Agreement focused on three distinct aspects of the
agreement. Thesewere, first, provisions dealing with technical regulations, standards and conformity
assessment procedures, al of which must be designed and implemented with a view to avoiding
unnecessary barrierstotrade. Second, several aspects of the agreement designed to ensuretransparency
and accountability in standard-setting (in respect of both technica regulations and standards) and
conformity assessment procedures were examined. Theseincluded notification regquirements and the
right of Members to comment on intended regulations and standards-rel ated procedures at the formulation
stage. Third, therewasadiscussion of therole of harmonization through the adoption of internationally
established standards, as well as of conformity assessment procedures, as mechanisms for ensuring
that standards and procedures relating to their implementation do not become unnecessary obstacles
to trade.

Possible questions for further consideration

44, Some questions emerging from the foregoing discussion that would seem to warrant further
reflection by Members are summarized below. These questions are not presented in any particular
order, nor arethey intended to prejudicetheviewsof Membersastowhether theseor any other questions
should be taken up in the context of a work programme on Article VI:4.

) Would it be useful to distinguish between mandatory and voluntary standards in the
services context, in the same manner as the TBT Agreement?

(i) Neither the TBT Agreement nor the GATS attempts to provide an exhaustive list of
legitimatepolicy objectivesthat wouldwarrant theintroduction of standardsor licensing
requirements. Would the further elaboration of illustrative public policy objectives
under GATS serve any useful purpose?

(iii) Both the TBT Agreement and GATS predicate the objective of avoiding trade restrictions
on the notion of “necessity” -- that is, on the rule that standards and licensing
requirements should not constitute unnecessary barriers to trade. |s there any need
further to elaborate upon the content of the concept of necessity in GATS, either in
a genera or sector-specific context?

(iv) Considerablevariationislikely tobefoundin standards-rel ated policiesand procedures
in the area of services, particularly in the seemingly numerous areas in which
internationa standards have not been developed. Does this situation justify consideration
of the establishment of a special consultative mechanism under which Members could
discuss and explain aspects of their regulatory regimes upon request?

(v) Nether the TBT Agreement nor GATS claims competence with respect to the substantive
content of standards. The TBT Agreement does, however, set out detailed rules
governing each stage of standards-rel ated procedures, including drafting, adoption and
certification procedures, and various aspects of implementation. Should similar
disciplines be developed in GATS to deal with standards, including those relating to
qualification requirements?

(vi) The TBT Agreement requiresthat international standards (technical regul ations) must
be used unless such standards constitute an ineffective or inappropriate means of
achieving a legitimate policy objective. Article VI:5 of the GATS requires that due
account be taken of internationa standards in determining whether a Member isin
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compliancewithitsobligationsunder ArticleV1:5(a). ArticleVI1I:5(Recognition) states
that wherever appropriate, recognition should be based on multilaterally agreed criteria
and that Members should work with relevant bodies towards common standards. Do
the GATS provisions need elaboration?

(vii)  Amongitstransparency provisionsdesi gned to ensureadequate accountability, the TBT
Agreement requires that if international standards are not used, or do not exist, and
acontemplated standardislikely to havesignificant trade effects, thenit must benotified
prior toitsintroduction, and consultationson such astandard must be held uponrequest.
Article I11 of GAT Scontains publication regquirementsin respect of measures of general
application affecting tradein services, and notification requirementsinrespect of policy
changes affecting services in respect of which specific commitments have been
undertaken. Would it be desirable to extend the transparency provisions of GATS
in the area of standards, to cover such requirements as prior notification and
consultation, and justification upon request of a particular standard? Additionaly, should
any such requirements be of general application, or restricted only to those instances
in which specific commitments have been undertaken?

(viii) TheTBT Agreement seeksto establish proceduresto ensurethat conformity assessment
does not become an unnecessary barrier to trade. Would asimilar approach, involving
the establishment of obligations in relation to conformity assessment procedures,
including preventing the avoidance of such procedures be desirable in GATS?

(ix) The TBT encourages mutual recognition of conformity assessment procedures, much
asthe GATS seeks to do in Article VII in relation to the authorization, licensing and
certification of service suppliers. Are the GATS provisions in need of further
elaboration?

(i) Agreement on Import Licensing Procedures

45, The fundamenta objective of the GATT 1994 rules on import licensing isto ensure that licensing
procedures do not in themselves constitute a barrier to trade. The same policy objective is spelled
out in GATS Article VI:4(c). The Agreement on Import Licensing gives force to this objective in
a number of ways, including through minimizing the scope for discrimination and administrative
discretion in licensing decisions and procedures, seeking to ensure that the administrative burden of
licensing is no greater than what is essentia to achieve the relevant underlying policy objective, and
requiring that all licensing procedures are carried out in atimely, transparent and impartial manner.

Possible questions for further consideration

46. While the GATS approach is very similar to that of the Agreement on Import Licensing
Procedures, it currently lacks the detailed provisions of the latter Agreement. In considering the
desirability of developing such provisions in GATS, some of the questions that appear relevant for
examination are listed below.

) If thereisacasefor establishing eligibility criteriaex antefor the granting of licenses,
isthere abetter way of doing this than through the distinction between automatic and
non-automatic licensing? More generally, isthislatter distinction useful in the context
of Article VI1:4?

(i) Should more detailed rules be developed in GATS to ensure the neutra application
and equitable administration of licensing procedures?



(iii)

(iv)

v)
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Shouldrulesbedevel opedinrelationto advancepublication of all information necessary
for compliance with licensing requirements? Would any other transparency requirements
be appropriate, such as general notification obligations additiona to those contained
in Article I11?

Should an obligation be established to ensure that the simplest possible licensing
requirements are applied consistent with the underlying objectives of licensing, including
those relating to documentary requirements and the number of entities involved in
processing license applications?

Should the notion of “ a reasonable period of time” used in Article VI:3 of GATS be
elaborated to include specific time periods, and if so, a what level of sectora
specificity?





