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Arbitration Watch: 
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1. Dutch insurance firm, Eureko, wins investment treaty arbitration with Poland,  
By Luke Eric Peterson 
 
A divided ad-hoc arbitral tribunal has held Poland liable for violating the terms of its 
bilateral investment treaty with the Netherlands in a ruling handed down late last month. 
 
According to Polish news reports, the Polish Treasury Department issued a statement 
noting that Poland was found to be in violation of Articles 3.1, 3.5 and 5 of the Dutch-
Polish bilateral investment treaty in relation to its treatment of the Dutch financial 
services consortium Eureko. This report was confirmed to INVEST-SD by a source 
familiar with the arbitration’s outcome. 
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An examination of the relevant BIT indicates that the above-named provisions relate to:  
fair and equitable treatment and a requirement to refrain from impairing investments, by 
unreasonable or discriminatory measures; direct or indirect deprivation (expropriation); 
and a requirement that governments “shall observe any obligations it may have entered 
into with regard to investments of investors of the other Contracting Party” (a so-called 
umbrella clause). 
 
As has been reported in earlier editions of this News Bulletin, Eureko mounted its 
arbitration under the BIT in 2003, following a dispute with the Polish government over 
its alleged failure to honour a promise to permit Eureko to acquire a majority share of the 
state-owned insurer PZU.  
 
Eureko had acquired a 30% stake in PZU in 1999, and the Polish government was to have 
offered the Dutch firm a further 21% share at a later date. However, this offer never came 
to consummation, as a subsequent Polish Government took issue with its predecessor’s 
decision to privatize PZU. 
 
Last year it was reported that Eureko was seeking some 1 Billion Euros ($1.2 Billion US) 
in compensation from the Polish government. 
 
The arbitral ruling on liability handed down late last month does not address the question 
of compensation, and Eureko officials now say that they are turning their energies to 
calculating the precise level of losses – something which the arbitration tribunal could 
rule upon in a later session. 
 
The Polish Treasury Department in its recent statement noted that the “Polish Judge: 
issued a dissenting opinion in the arbitration – a seeming reference to Poland’s party-
appointed arbitrator Prof. Jerzy Rajski. The remaining two arbitrators in the dispute are 
Stephen Schwebel, a former President of the International Court of Justice, and Yves 
Fortier, a prominent Canadian lawyer. 
 
The dispute was arbitrated on an ad-hoc basis – meaning that there are no binding 
requirements that the dispute’s existence be publicly disclosed by the parties or a 
supervising institution. It is unclear what volume of investment treaty arbitrations 
between businesses and governments are occurring under similar ad-hoc auspices. In the 
Eureko case, the Dutch firm brought the case to public attention through disclosures to 
shareholders and the media. 
 
It was unknown at press time if the parties will consent to have the award disclosed 
publicly. 
 
 
Sources: 
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“Eureko will discuss compensation with next government”, PAP News Wire, PAP Polish 
Press Agency, Aug. 29, 2005 
 
“Poland Loses Prestigious Battle in London Court”, Polish News Bulletin, Aug.26, 2005 
 
“Arbitration begins in Polish insurance dispute; seventh treaty claim against Poland”, 
INVEST-SD: Investment Law and Policy News Bulletin, Sept.8, 2004, available on-line 
at: http://www.iisd.org/pdf/2004/investment_investsd_sept8_2004.pdf 
 
 
2. Czech Republic faces another arbitration over foreign investment in media sector,  
By Luke Eric Peterson  
 
According to local media reports, the Czech Republic was served in August with a notice 
of arbitration by a European media company under the terms of the Czech bilateral 
investment treaty with Luxembourg. 
 
The claim by Luxembourg-based EMV bears some similarity to an earlier arbitration 
brought by Dutch firm CME against the Czech Republic, alleging that media regulators 
had deprived it of its investments in the Czech television sector. That claim saw a 
substantial $350 Million+ (US) in compensation awarded to the wronged Dutch firm by 
an international tribunal which found multiple breaches of an investment treaty between 
the Netherlands and the Czech Republic; a separate tribunal examining a parallel claim 
brought by the major US-based shareholder in that Dutch firm held that there had been no 
major breaches of a different investment protection treaty concluded by the Czech 
Republic with the United States. 
 
The resulting controversy over these “conflicting” arbitral awards aroused considerable 
consternation in the Czech Republic and gave rise to a parliamentary inquiry into the 
Republic’s international investment treaty commitments (see next story). 
 
For its part, EMV, which is represented by the international law firm Salans, is reportedly 
seeking some $45 Million (US) in compensation for its losses. Meanwhile, the Prague 
Post reports that the Czech Republic has hired the international law firm Linklaters to 
defend the claim. 
 
The Luxembourg firm sunk money into a television venture spearheaded by a Czech 
businessman who held a regional broadcasting license. In an echo of the earlier CME 
dispute, press reports suggest that regulators refused a request to transfer the broadcasting 
license to a foreign-based entity controlled by EMV. Ultimately, the broadcasting license 
was transferred to a Czech firm and EMV alleges that it lost control of its investment 
thereafter. 
 
 
 



Sources:  
 
“Arbitration Court to rule on TV Dispute”, The Prague Post, Frantisek Bouc, Aug.31, 
2005, available on-line at: 
http://www.praguepost.com/P03/2005/Art/0901/busi4.php 
 
“EMV starts arbitration against CzechRep over TV3”, CTK Business News Wire, 
August 22, 2005 
 
 
3. Czech commission critical of the state’s defence of CME arbitration,  
By Damon Vis-Dunbar 
 
 
A special commission of the Czech Parliament has completed a two year investigation 
into the Stockholm-based arbitration with Central European Media (CME) and concludes 
that the Finance Department underestimated the seriousness of the dispute. 
 
Speaking to Czech media following the release of the report in late January, the 
commission’s chairman reportedly said that the Finance Department scrimped on its legal 
representation of the dispute. 
 
“According to our information, not the best, but a somewhat cheaper agency was 
chosen,” said Stanislav Krecek to the CTK News Agency. 
 
Krecek also criticized the Czech Republic’s choice of arbitrator, Jaroslav Handl.   
 
“This arbiter may be among the best Czech legal experts, but he was not an equal partner 
of the arbiters appointed by the opponent.” 
 
Notorious for the size of the settlement and the complexity of CME’s legal strategy – 
separate arbitrations were launched by the company and its major shareholder. Only one 
of these arbitrations concluded that the Czech Republic was liable for damages – but that 
negative decision appears to have spurred a host of other investor-state arbitrations under 
bilateral investment treaties against the Czech Republic. The award of some $350 million 
(US) to CME nearly doubled the Czech Republic’s annual budget shortfall for 2003. 
 
Krecek said the commission’s documents would be forwarded to the state attorney, who 
would then decide if lawsuits would be pursued against Czech officials responsible for 
the handling of the CME arbitration. 
 
Sources: 
 
“Czech Republic Hit With Massive Compensation Bill in Investment Treaty Dispute”, By 
Luke Eric Peterson, INVEST-SD New Bulletin, March 21, 2003 
 



“State Made Mistakes in CME Arbitration”, CTK National News Wire, January 28, 2005 
 
“State is Clumsy in Disputes with Companies”, CTK National News Wire, August 2, 
2005 
 
 
 
4. Conflict on the horizon: Oil companies in Venezuela consider arbitration,   
By Damon Vis-Dunbar 
 
Amid skyrocketing oil prices the Venezuelan government is making hefty demands on oil 
companies operating in the country, and that has some foreign investors looking to 
international arbitration as a possible recourse. 
 
At least one company, Houston-based Harvest Natural Resources, has delivered a formal 
notice of dispute to Venezuela – a step that triggers mandatory consultations before 
allowing international arbitration under investment treaties.  
 
Harvest’s last quarterly financial statement, filed in August, details several grievances 
with the government, which include a hefty $94 million US claim for back taxes.   
 
The statement also informs investors of its decision to deliver a notice of dispute under 
International Center for Investment Disputes (ICSID) rules; an option it says is available 
to the company under “Venezuelan law and investment treaties entered into by the 
government of Venezuela.”  
 
When contacted by INVEST-SD, Harvest’s Senior Vice President, Steven Tholen, would 
not comment on the company’s dispute with Venezuela or the treaties which are at issue. 
(The US-based firm would not be able to avail itself of a treaty between the US and 
Venezuela as no such agreement has been concluded between the two countries.) 
 
Harvest is not alone in their troubles with Venezuela. A total of 22 oil companies have 
been issued claims for unpaid taxes after the government retroactively raised taxes this 
year. President Hugo Chavez has said publicly that companies could owe up to $3 billion 
(US). 
 
Oil companies were given a preferential tax rate in the 1990s to encourage investment 
under the previous administration, but the Chavez government says the agreements 
violate national laws since they give preferential treatment to foreign investors.  The 
administration has also accused oil companies of under-reporting income and inflating 
losses. 
 
Royal Dutch Shell, the first company to receive a retroactive tax bill, was ordered to pay 
$130 million (US) in back taxes or face steep fines.  
 



Shell says international arbitration is an option under its operating contract with 
Venezuela, as well as through two bilateral investment treaties (BITs).  These are the 
Netherlands-Venezuela and UK-Venezuela investment treaties.   
 
The company is currently negotiating with Venezuela, said Simon Buerk, a spokesperson 
for Shell, but it “has not discarded the use of any possible recourse that we may have 
available to solve these issues.”  
 
Increased tax bills are just one of the challenges facing oil companies in Venezuela.  The 
government is also demanding that foreign oil companies convert their contracts with the 
state oil company Petroleos de Venezuela S.A. (PDVSA) by the year’s end. The new 
contracts would give the state oil company a majority stake in all oil operations in the 
country. 
 
“Next year there will not be any operating agreements in the country,” state oil minister 
Rafael Ramirez told the Associated Press in August. 
 
Harvest, among others, has already signed a transitory agreement which paves the way 
for the joint ventures with PDVSA – an agreement rumored to deny the use of 
international arbitration.  Shell says they are still negotiating with the government. 
 
While all foreign oil companies in Venezuela are facing similar demands, international 
arbitration is a much riskier option for companies such as Harvest which only operate in 
Venezuela, says Arkansas-based energy analyst James Williams, since challenging the 
Venezuelan government may endanger future investments in the country. 
 
By contrast, only a small fraction of Shell’s overall operations are conducted in 
Venezuela. 
 
“Shell can say it’s a big world and I’ll spend my money some where else,” said Williams. 
 
Sources: 
 
“Venezuela state oil company signs joint venture deals with eight oil companies”, The 
Associated Press, August 4, 2005 
 
“Shell to answer Venezuela tax charges”, The Financial Times, August 5, 2005 
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5. Canadian mining firm with suit against Venezuela, threatens claim against Costa Rica, 
By Damon Vis-Dunbar and Luke Eric Peterson 
 
Vannessa Ventures, an Alberta-based junior mining company, filed a request in July to 
begin international arbitration against the Costa Rican government through the 



International Centre for Settlement of Investment Disputes (ICSID), according to a 
statement by the company. The firm is seeking more than a quarter of a million Dollars 
(US) in relation to a suspended open-pit gold mining project in the Central American 
country. 
 
The arbitration request marks the second dispute brought by the firm to the Washington-
based ICSID facility.  As reported earlier by this News Bulletin, the company is in the 
midst of an arbitration with Venezuela over another disputed mining venture in which it 
seeks more than $1 billion for loss of its investment and projected profits.  Meetings 
between counsel and arbitrators in that case kicked off in late July.  
 
The move towards international arbitration with Costa-Rica under the Canada-Costa Rica 
Bilateral Investment Treaty comes after the government imposed a national moratorium 
on open pit mining in 2002, effectively stalling Vannessa’s operations in the country.   
 
During appeals to domestic courts, Vannessa has argued that since its contract predates 
the new legislation, it should not be affected by the prohibition.  This position was 
affirmed by the Supreme Court of Costa Rica in 2002, according to the company.  
 
In a new development, on September 1st, Setena, the Costa Rican environmental agency, 
completed its environmental impact assessment of the project – eliminating a key hurdle 
in the path of the company’s plans to develop gold deposits in Las Crucitas in northern 
Costa Rica.  
 
However, the Associated Press reports that a final decision on the project will now revert 
to the country’s Constitutional Court. AP reports that “Environment Minister Carlos 
Manuel Rodriguez said the court might order the company to seek a new concession, 
which would delay the plan indefinitely.” 
 
Calgary-based Vannessa had signaled in public statements that the pending arbitration 
could be suspended if the environmental permit were to be granted and development of 
the project was allowed to resume. Repeated efforts to contact the company’s Calgary 
office were unsuccessful at press time. 
 
 
Sources: 
 
“Costa Rican agency approves long-stalled Canadian mining project”, Associated Press, 
Sept.1, 2005 

“Vannessa seeks int'l arbitration over Las Crucitas”, Business News Americas, July 25, 
2005 

“VVV Vannessa files for arbitration for Las Crucitas rights”, July 22, Stockwatch Caanda 



 “Las Cristinas gold arbitration panel has first meeting – Vannessa”, Platts Commodity 
News, Aug.1, 2005 
 
“Canadian Mining Firm Launches Arbitration Against Venezuela”, By Luke Eric 
Peterson, INVEST-SD News Bulletin, July 22, 2004 
 
 
6. Dutch firm Interbrew withdraws ICSID arbitration against Slovenia,   
By Damon Vis-Dunbar and Luke Eric Peterson 
 
An arbitration claim by InBev (formerly Interbrew), the world’s largest brewing 
company, against Slovenia has been settled following the sale of a much-contested 
Slovenian brewing company. 
 
The recent arbitration was only the tip of a four-year legal saga that began shortly after 
InBev entered the Slovenian beer market in 2001.  
 
InBev began battling Slovenia’s largest brewer, Laska, for control of the country’s 
number two beer producer, Union – a fight it soon lost.  The company disputes the 
manner in which Laska built up a majority stake in Union. InBev turned first to local 
courts, and later to the Washington-based International Centre for Settlement of 
Investment Disputes (ICSID) - alleging that the Slovenian Government’s role in affair 
sufficed to violate protections found in the Netherlands-Slovenia bilateral investment 
treaty. The Belgian firm also filed a complaint with the Justice and Home Affairs 
Committee of the European Union on the eve of Slovenia’s accession to the European 
Union. 
 
In February of this year InBev glimpsed a path out of this warren of litigation, by 
agreeing to sell its minority stake in Union to its Slovenian competitor, Laska, for 70 
million euros.  As a part of the sale, Laska paid a 3.5 million euro “withdrawal fee” in 
return for InBev’s agreement to terminate all pending local and international litigation 
relating to the contested brewery.  
 
The sale price agreed by InBev with Laska was sufficient to obviate the need for the 
Dutch firm to pursue its arbitration with the Slovenian Government at ICSID. That claim 
was formally terminated by order of the arbitration tribunal in late July of this year. 
 
 
Sources: 
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“InBev sells its stake in Pivovarna Union to Pivovarna Lasko”, Inbev press release, 
Feb.11, 2005 
 



“France Telecom and Interbrew launch new treaty claims at ICSID”, INVEST-SD: 
Investment Law and Policy News Bulletin, Sept.8, 2004, available on-line at:  
http://www.iisd.org/pdf/2004/investment_investsd_sept8_2004.pdf 
 
 
----------------- 
Briefly noted: 
----------------- 
 
7. US-Southern Africa negotiations back on track 
 
According to a report in the South African newspaper, Business Day, trade negotiations 
between the United States and the Southern Africa Customs Union (SACU) are back on 
track. The US has long insisted upon a broad agreement encompassing not only trade in 
goods, but also intellectual property protection, government procurement and investment.  
Earlier reports had suggested that SACU negotiators cited South Africa’s system of race-
based affirmative action – Black Economic Empowerment – as a potential obstacle to 
negotiations. However, Business Day reports on August 31st that US Assistant Trade 
Representative Florie Lisser disputes this suggestion.  
 
A deadline of December 2006 has been set for conclusion of the US-SACU agreement 
 
 
8. Criticism leveled at NAFTA Chapter 11 in Canadian Op-Ed article 
 
The President of a major Canadian public sector union and the head of a well-known 
campaigning group criticize the investment provisions of the North American Free Trade 
Agreement in an op-ed article published in the Toronto Globe and Mail. 
 
Deborah Bourque of the Canadian Union of Postal Workers and Maude Barlow of the 
Council of Canadians argue that the NAFTA’s Chapter 11 is being used in an illegitimate 
manner to “challenge a broad range of domestic policy only distantly related to trade.” 
 
The full text of the op-ed article is available on-line: 
 
http://www.theglobeandmail.com/servlet/story/RTGAM.20050901.wcomment0901/BNSt
ory/National/ 
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To subscribe to INVEST-SD Bulletin, email the editor at: 
lpeterson@iisd.ca 
 
Past issues of INVEST-SD News Bulletin available on-line at: 
http://www.iisd.org/investment/invest-sd/archive.asp 
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Subscribers may submit news articles, notices of events, press releases, analyses, 
questions and requests for information to lpeterson@iisd.ca 
 
The opinions distributed in the INVEST-SD Bulletin do not necessarily represent the 
views of the International Institute for Sustainable Development (IISD) or its partners or 
funders. Nor does the INVEST-SD News Bulletin purport to provide legal advice of any 
kind. 
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